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US. Customs Service 


Treasury Decisions 


(T.D. 79-229) 
BONDS 
Approval and discontinuance of Carrier Bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol ‘“D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the end 
of the list. 

Dated: August 14, 1979. 


Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director/amount 


Bair Transport, Inc., P.O. Box 216, Riversids, NJ; | July 15,1970 | Oct. 23,1970 | Philadelphia, PA; 
motor carrier; Protective Insurance Co. $25,000 
D 8/1/79 


Cronkwright Transport Ltd., 44 Colborne Street | July 6,1973 | Sept. 10,1973 | Buffalo, NY; 
North, Simcoe, Ontario, Canada; motor carrier; $25,000 
Hartford Fire Insurance Co. 

D 7/27/79 


Engle Oostdyk, Inc., 465 Blvd., Elmwood Park, NJ; | May 30,1979 | June 6,1979 | Philadelphia, PA; 
motor carrier; Fireman’s Fund Ins. Co. $50,000 
(PB 10/29/58) D 6/6/79 1 


Gulf Coast Maritime Supply, Inc., 7118 Harrisburg, | June 20,1979 | July 30,1979 | Houston, TX; 
Houston, TX; motor carrier; Insurance Company $25,000 
of North America 
(PB 6/30/77) D 7/30/79 2 


Footnotes at end of tab’e. 
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fey aed 


Name of principal and surety Date of bond 


Halimark Cargo Services, Inc., 18951 N.E. 4th Court, | July 20,1979 
North Miami Beach, FL; air freight forwarder; St. 
Paul Fire & Marine Ins. Co. 


Interway Transport, Inc., Suite 701—Chase Man- 29, 1979 
hattan Bldg., Old San Juan, PR; motor carrier; St. 
Paul Fire & Marine Ins. Co. 


L & H Produce, 888 Malkin Ave., Vancouver, BC, 11, 1979 
Canada; motor carrier; Old Republic Ins. Co. 


Larry Johnson Aircraft, P.O. Box 1389, McAllen, TX; 11, 1979 
air carrier; Fidelity & Deposit Co. of Maryland 


R. L. Leston Trucking, Weatherford, TX; motor 20, 1976 
carrier; Insurance Co. of North America 
D 7/30/79 


Newbury Transport & Supplies Ltd., Box 9, New- 28, 1974 
bury, Ontario, Canada; motor carrier; U.S. Fidel- 
ity & Guaranty Co. 
D 8/6/79 


Plymouth Rock Transportation Corp., 1230 Massa- 10, 1979 
chusetts Ave., Boston, MA; motor carrier; American 
Employers Insurance Co. 


Redwing Refrigerated, Inc., 8515 Palm River Rd., 
Tampa, FL; motor carrier; Insurance Co. of North 
America 

D 7/16/79 


Ringle Express Inc., 3913 15th St., D, Box 335, Moline, 24, 1979 
IL; motor carrier; National Surety Corp. 
(PB 7/24/75) D 7/24/79 3 


Rooks Transfer Lines, 650 East 16th St., Holland, MI; 
motor carrier; St. Paul Fire & Marine Ins. Co. 
D 7/24/79 


Strickland Transportation Co., Inc., 11353 Reed Hart- | June 22, 1979 
man Highway, Cincinnati, OH; motor carrier; The 
American Druggists’ Insurance Co. 
(PB 8/15/78) D 7/30/79 4 


Swift Transportation Co., P.O. Box 3902, Phoenix, 19, 1979 
AZ; motor carrier; Commercial Union Ins. Co. 


1 Previous bond filed in New York, NY. 

2 Surety is Fidelity and Deposit Company of Maryland. 
8 Surety is The Aetna Casualty & Surety Co. 

¢ Surety is American Manufacturers Mutual Ins. Co. 


BON-3-03 


Date of 
approval 


July 


24, 1979 


17, 1979 


18, 1979 


24, 1979 


13, 1977 


. 22,1974 


13, 1979 


1, 1973 


24, 1979 


. 14,1972 


30, 1979 


23, 1979 


Filed with district 
director/area 
director/amount 


Miami, FL; 
$50,000 


San Juan, PR; 
$50,000 


Seattle, WA; 
$25,000 


Laredo, TX; 
$25,000 


Houston, TX; 
$25,000 


Detroit, MI; 
$50,000 


New York Sea- 
port; 
$25,000 


Tampa, FL; 
$25,000 


Buffalo, NY; 
$75,000 


Detroit, MI; 
$50,000 


Houston, TX; 
$25,000 


Nogales, AZ; 
$50,000 


Donavp W. Lewis, 
Director, Office of Regulations and Rulings. 





CUSTOMS 
(T.D. 79-230) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued March 17, 1977, to August 7, 1979, inclusive, pursuant to 
section 22.1 and 22.5, inclusive, Customs Regulations; and approval 
under section 22.6, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the statement 
was signed, the basis for determining payment, the Regional Com- 
missioner to whom the rate was forwarded to or issued by, and the 
date on which it was forwarded or issued. 


(DRA-1-09) 
Dated: August'15, 1979. 


Donatp W. Lewts, 
Director, 
Office of Regulations and Rulings. 


(A) Company: Aladdin Industries, Inc. 

Articles: Vacuum bottles. 

Merchandise: Fillers. 

Factory: Nashville, Tenn. 

Statement signed: February 1, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
June 20, 1979. 


(B) Company: Atlantic Packaging, Inc. 

Articles: Carbonated soft drinks in cans. 

Merchandise: Liquid refined sugar. 

Factory: West Columbia, S.C. 

Statement singed: October 31, 1978. 

Basis of claim: Appearing in. 

Rate fowarded to Regional Commissioner of Customs: Miami, July 
13, 1979. 

Revokes: Unpublished Customs authorization letter of May 7, 1979. 
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(C) Company: Canada Dry Delaware Valley Bottling Co. 

Articles: Carbonated and noncarbonated beverages in bottles and 
cans. 

Merchandise: Hard and liquid refined sugar; liquid refined invert 
sugar. 

Factory: Philadelphia, Pa. 

Statement signed: March 8, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 23, 1979. 


(D) Company: Carnation Company Instant Products Division. 

Articles: Nondairy creamer. 

Merchandise: Refined coconut oil. 

Factories: Jacksonville, Ill.; Waverly, lowa; and Oconomowoc, Wis. 

Statement signed: March 28, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
July 5, 1979. 


(E) Company: A. W. Chesterton Co. 
Articles: Various braided packing. 
Merchandise: Teflon dispersions. 
Factories: Woburn and Groveland, Mass. 


Statement signed: June 11, 1979. 
Basis of claim: Appearing in. 
Rate forwarded to Regional Commissioner of Customs: Boston, 
June 20, 1979. 
tevokes: T.D. 78-470-C. 


(F) Company: The Dow Chemical Co. 

Articles: Styrene. 

Merchandise: Ethyl benzene. 

Factories: Freeport, Tex.; Midland, Mich. 

Statement signed: February 7, 1979. 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
June 26, 1979. 

Revokes: T.D. 67-288-R. 


(G) Company: Efka Plastic Corp. 

Articles: Plastic table cloths. 

Merchandise: Sicron 701, Vipla PE, Vipla PM, PVC-71, Geon 121, 
SCC-NV-1, SCC-28. 
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Factory: Bayonne, N.J. 

Statement signed: May 10, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New Yorkg 
July 27, 1979. 


(H) Company: Findley Adhesives, Inc. 

Articles: Solid adhesives. 

Merchandise: Dicyclohexyl phthalate (DCHP) and gum rosin? 

Factories: Milwaukee, Wis.; Louisville, Ky.; Battle Creek, Mich:; and 
Clarks Summit, Pa. 

Statement signed: November 21, 1978. 

Basis of claim: Appearing in. 

Amendment issued by Regional Commissioner of Customs: Chicago; 
December 15, 1978. 

Amends: T.D. 76-344-K to cover (1) a change in location of the com- 
pany offices from Milwaukee to Brookfield, Wis.; and (2) an addi- 
tional factory at Clarks Summit, Pa. 


(I) Company: Foote Mineral Co. 

Articles: Ferrovanadium. 

Merchandise: Fused metallurgical grade vanadium pentoxide: 
Factory: Cambridge, Ohio. 

Statement signed : March 2, 1977. 


Basis of claim: Appearing in. 
Rate forwarded to Regional Commissioner of Customs: New York; 
March 17, 1977. 


(J) Company: GATX Terminals Corp. 

Articles: Stabilized 1,1,1-trichloroethane (tri-ethane). 

Merchandise: Methyl] chloroform (1,1,1-trichloroethane). 

Factory: San Pedro, Calif. 

Statement signed: March 1, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Houston; 
June 27, 1979. 


(K) Company: Gould, Inc., Metals Division? 

Articles: Lead oxide and lead alloys. 

Merchandise: Pig lead and metallic antimony. 

Factories: Los Angeles, Calif.; Portland, Oreg.; Frisco, Tex.; Omaha; 
Nebr.; St. Paul, Minn.; and Dunmore, Pa. 

Statement signed: May 21, 1979. 

Basis of claim: Used in. 
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Rate issued by Regional Commissioner of Customs in accordance with 
section 22.4(0) (2): New York, July 18, 1979. 
Revokes: T.D. 76-235-I, as amended by T.D. 76-300-K. 


(L) Company: Kaiser Aluminum & Chemical Corp. 

Articles: Aluminum and aluminum alloy wire cable with steel core. 

Merchandise: Zine coated steel wire and rod, aluminum:coated (alumi- 
nized) steel wire and rod, aluminum clad steel wire and rod. 

Factories: Bay Minette, Ala.; San Leandro, Calif.; Portsmouth, R.L.; 
Newark, Ohio 

Statement signed: January 10, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 

August 7, 1979. 


(M) Company: The Miranol Chemical Co., Inc. 

Articles: Surface active agents. 

Merchandise: Tridecyl ethoxy sulfate; monochloracetic acid; lauric 
acid; capric acid; caprylic acid; and glacial acrylic acid. 

Factory: Dayton, N.J. 

Statement signed: December 8, 1976. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
March 17, 1977. 


(N) Company: National Beverages, Inc. 

Articles: Canned and bottled carbonated and noncarbonated beverages. 

Merchandise: Hard and liquid refined sugar and liquid refined invert 
sugar. 

Factory: Orlando, Fla. 

Statement signed: June 5, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 23, 1979. 


(O) Company: Ohio Steel Tube Co. 

Articles: Welded and seamless steel tubing. 

Merchandise: Steel—hot. rolled band coils and hot rolled carbon 
billets. 

Factory: Shelby, Ohio. 

Statement signed: May 14, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 30, 1979. 
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(P) Company: Pepsi-Cola & National Brand Beverages Ltd. 

Articles: Canned and bottled carbonated and noncarbonated 
beverages. 

Merchandise: Hard and liquid refined sugar, and liquid refined invert 
sugar. 

Factory: Paterson, N.J. 

Statement signed: March 23, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 26, 1979. 

Revokes: T.D. 56500-C, as amended by T.D. 73-324—-G, to cover 
successorship from Paterson Canning Co. 


(Q) Company: Regal Tube Co. 

Articles: Welded and seamless steel tubing. 

Merchandise: Steel—hot rolled band coils and hot rolled carbon 
billets. 

Factory: Chicago, Ill. 

Statement signed: May 14, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York; 
July 30, 1979. 


(R) Company: Rohm and Haas Delaware Valley Inc. 

Articles: Hyamine. 

Merchandise: Alkyl dimethylamine. 

Factory: Philadelphia, Pa. 

Statement signed: April 18, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 19, 1979. 

Revokes: Section No. 10, T.D. 78-397-U. 


(S) Company: Rohm and Haas Delaware Valley Inc. 

Articles: Paraplex resins, paraplex P resins, Karathane, Triton, 
surfactants, and dispersants. 

Merchandise: Maleic anhydride. 

Factory: Philadelphia, Pa. 

Statement signed: May 11, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 19, 1979. 

Revokes: Section No. 11, T.D. 78-397-U. 


299-743—79——2 
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(T) Company: Rohm and Haas Delaware Valley Inc. 

Articles: Plexiglas sheet, and Rhoplex and Primal emulsions. 

Merchandise: Methacrylamide. 

Factory: Bristol, Pa. 

Statement signed: May 11, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 19, 1979. 

Revokes: Section No. 13, T.D. 78-397-U. 


(U) Company: Rohm and Haas Delaware Valley Inc. 

Articles: Solvent lacquers. 

Merchandise: Melamine. 

Factory: Philadelphia, Pa. 

Statement signed: May 11, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 19, 1979. 

Revokes: Section No. 14, T.D. 78-397-U. 


(V) Company: Rohm and Haas Delaware Valley Inc. 

Articles: Emulsions (rhoplex and primal), and oil additives (VI 
improvers). 

Merchandise: N vinyl pyrrolidone. 


Factory: Bristol, Pa. 

Statement signed: May 11, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 19, 1979. 

Revokes: Section No. 18, T.D. 78-397-U. 


(W) Company: The Upjohn Co. 

Articles: Stigmasterol, Sitosterol and various other pharmaceuticals. 

Merchandise: Soya sterols. 

Factory: Kalamazoo, Mich. 

Statement signed: February 7, 1979. 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative value at the time of separation, 
as to Sitosterol and Stigmasterol; and Used in, as to remainder of 
articles. 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 20, 1979. 


(X) Company: Vector Cable Co. 
Articles: Armored electrical cables. 
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Merchandise: Galvanized steel armor wire. 

Factory: Sugar Land, Tex. 

Statement signed: June 19, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Houston; 
July 25, 1979. 


(Y) Company: Vistron Corp. 

Articles: Acrylonitrile and acetonitrile. 

Merchandise: Propylene. 

Factory: Lima, Ohio. 

Statement signed: June 5, 1979. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: Baltimore 
and Chicago, July 5, 1979. 

Revokes: T.D. 73-324-A. 


(Z) Company: Wheatland Tube Co. 

Articles: Steel pipe; electrical steel conduit (rigid steel conduit); 
structural and fence pipe; electrical weld lightweight fence tubing. 

Merchandise: Carbon hot rolled sheet steel in coils (SAE 1010) ; carbon 
cold rolled sheet steel in coils (SAE 1008). 

Factory: Wheatland, Pa. 

Statement signed: July 3, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore; 
August 1, 1979. 

Revokes: T.D. 77-102-Z. 


APPROVALS UNDER SECTION 22.6, CUSTOMS REGULATIONS 


(1) Company: Godchaux-Henderson Sugar Co., Inc. 

Articles: Hard or soft refined sugar and syrups. 

Merchandise: Raw sugar. 

Factory: Reserve, La. 

Statement signed: May 25, 1979. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
June 8, 1979. 

Revokes: T.D. 45251-T, as amended by T.D. 54324—-E, T.D. 55880(1), 
and T.D. 68-101(3). 


(2) Company: Holly Sugar Corp. 
Articles: Hard refined sugar, liquid sugar and liquid invert sugar? 
Merchandise: Raw sucrose (99.5° or less polarization). 
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Factories: Tracy, Brawley, Santa Ana and Hamilton City, Calif.; 
Hereford, Tex.; Torrington and Worland, Wyo.; Sidney, Mont. 

Statement signed: May 21, 1979. 

Basis of claim: Used in. 


Rate issued by Regional Commissioner of Customs: San Francisco, 
July 9, 1979. 


(T.D. 79-231) 
Unfair Import Practices—Customs Regulations Amended 


Sections 12.39 and 113.14(z), Customs Regulations, relating to the entry of mer- 
chandise involving, or believed to involve, unfair practices or unfair methods 
of competition, amended 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer I—U.S. Customs SERVICE 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
PART 113—CUSTOMS BONDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 
SUMMARY: This rule amends the procedures relating to the entry 
of merchandise involving, or believed to involve, unfair practices or 
methods of competition. This rule is necessary to conform the Customs 
Regulations to changes made in section 337, Tariff Act of 1930, as 
amended, by the Trade Act of 1974. 
DATES: Effective date: 8-22-79 
FOR FURTHER INFORMATION CONTACT: As to the exclusion 
of merchandise from entry: Darrell D. Kast, entry Procedures and 
Penalties Division, 202-566-5765; as to bond requirements: William 
G. Rosoff, Carriers, Drawback and Bonds Division, 202-566-5856, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington 
D.C. 20229. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Expanded Authority of the International Trade Commission 


Section 341(a) of the Trade Act of 1974, Public Law 93-618, 88 
Stat. 2053, amended section 337 of the Tariff Act of 1930 (‘‘the act’’) 
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(19 U.S.C. 1337) to expand the decisionmaking powers of the U.S. 
International Trade Commission (the Commission). 

Prior to its amendment, section 337 of the act authorized the 
Commission (then designated the U.S. Tariff Commission) to inves- 
tigate alleged unfair methods of competition or unfair acts in the 
importation of articles into the United States in order to assist the 
President in making decisions under that section. The Commission 
determined whether unfair methods or acts were being practiced, and 
whether these methods or acts had the effect or tendency to destroy 
or substantially injure an efficiently and economically operated U.S. 
industry, to prevent the establishment of a U.S. industry, or to 
restrain or monopolize trade and commerce in the United States. 
The Commission reported its findings to the President, and when the 
existence of an unfair method or act was established to his satisfac- 
tion, he directed the Secretary of the Treasury to exclude from entry 
the articles involved. If the President believed that section 337 was 
being violated but did not have sufficient information for a final 
determination, he could order the exclusion of the articles, or permit 
their entry under bond while the matter was being investigated. 

As amended, section 337 grants the Commission final authority, 
subject to limited review by the President, to determine whether sec- 
tion 337 has been violated and, insofar as Customs is concerned, to 
order the exclusion from entry of articles involved in the violation. 
During the Presidential review of a final determination of the Com- 
mission, the excluded articles may enter under bond. The Commission 
also is empowered, pending its determination of whether section 337 
is being violated, to order exclusion from entry of the articles involved 
if it has reason to believe a violation exists, unless the articles entered 
under bond. Before ordering exclusion, the Commission is required 
to consider the effect of its action on the public health and welfare, 
competitive conditions in the U.S. economy, the production of like 
or directly competitive articles in the United States, and U.S. 
consumers. 

Under section 337 as amended, the President is permitted to inter- 
vene and disapprove for policy reasons any Commission determina- 
tion of a violation of section 337, or its determination that reason 
exists for believing the section is being violated, within 60 days of 
receipt. In the event of Presidential disapproval, the Commission’s 
order either to exclude the articles from entry or to require entry under 
bond will have no force or effect. 

APPLICABLE CUSTOMS REGULATIONS 


Section 12.39, Customs Regulations (19 CFR 12.39), relates to the 
exclusion from entry and the entry under bond of articles with respect 
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to which, under section 337 of the act, unfair methods of competition 
or unfair acts in the importation thereof have been found to exist. Foot- 
note 26 to section 12.39 sets forth the relevant provisions of section 
337. Amendments to section 12.39 are necessary to conform that 
section to the amended provisions of section 337. It also has been deter- 
mined that footnote 26 to section 12.39 may be deleted because the 
substance of section 337 is being incorporated in amended section 
12.39. 

It also is necessary to amend section 113.14(z), Customs Regula- 
tions (19 CFR 113.14(z)), relating to the bond required for the entry 
of merchandise involving, or believed to involve, unfair procedures or 
unfair methods of competition, to reflect the new authority of the Com- 
mission, under the amended provisions of section 337 of the Tariff Act, 
to set the amount of that bond. 


DETERMINATIONS BY THE INTERNATIONAL TRADE COMMISSION 


Section 12.39(a) Customs Regulations (19 CFR 12.39(a)), describes 
the former authority of the President to determine whether section 337 
was violated, to order the exclusion of any merchandise found in vio- 
lation, and to require bond before entry of any merchandise under in- 
vestigation by the Commission for an alleged violation of section 337. 
The purpose of this bond is to guarantee the exportation or destruction 
of merchandise found in violation. 

Amended section 12.39(a) describes the present authority of the 
Commission and the President. The amended section also details 
the Commission’s authority to investigate and determine whether a 
violation of section 337 has occurred and notes that the Commission 
must publish its determination in the Federal Register to make it 
effective and refer the determination to the President for review. 

The President may disapprove a Commission determination for 
policy reasons within 60 days after receipt. Amended section 12.39(a) 
outlines the effect of Presidential action. When the President disap- 
proves a determination and informs the Commission of that disap- 
proval, the determination ceases to be effective. On the other hand, if 
the President approves a determination before the 60-day period 
expires, or if the President permits the 60-day period to expire without 
taking any action, the determination becomes final. 

EXCLUSION FROM ENTRY AND ENTRY UNDER BOND 


Amended section 12.39(b) describes the authority of the Commission 
to exclude from entry merchandise found or believed to be in violation 
of section 337 and to require a special rider to existing entry bonds to 
guarantee the merchandise’s exportation or destruction upon a final 
determination that a violation exists. 
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Present section 12.39(b) describes the special entry bond require- 
ment under former section 337 and contains instructions for setting 
the bond amount. Because the Commission now is authorized to set 
the bond amount, these instructions no longer are valid. However, the 
Secretary of the Treasury continues to have the authority to establish 
all other terms of the bond, including the bond format. 

The applicable provisions of current law, including the Commission’s 
authority to fix the bond amount, are set out in amended section 
113.14(z), which also includes a rider to be attached to existing entry 
bonds. The cross-reference to T.D. 45474 is eliminated because the 
bond format set out there does not reflect the changes made in section 
337 by the Trade Act of 1974. 

NOTIFICATION TO IMPORTER 

Amended section 12.39(b)(3) establishes procedures for disposing 
of imported merchandise determined to violate section 337 substan- 
tially similar to the procedures in present section 12.39(c). 

These procedures include a requirement for a district director to 
notify an importer of any determination that the merchandise violates 
section 337 and to request the importer to export or destroy the 
merchandise under Customs supervision within 30 days from the date 
of notification. The provision for liquidated damages if he fails to do 
so within the 30-day period is continued. 

IMPORTATIONS BY THE UNITED STATES 


Section 12.39(c) is new. The section incorporates a limited statutory 
exception to the general requirement for excluding imported mer- 
chandise that violates section 337. A violation based on a U.S. patent 
right normally requires the merchandise to be excluded from the 
United States. However, under section 12.39(c), merchandise other- 
wise prohibited from entry because it violates section 337 under a 
patent right may be imported if the merchandise is for U.S. Govern- 
ment use and the Government authorizes or consents to the importa- 
tion. 

DELETION OF FOOTNOTE 26 

Footnote 26 to part 12, Customs Regulations (19 CFR pt. 12), 
contains the relevant provisions of former section 337 of the Tariff 
Act of 1930, as amended. Because the relevant provisions of present 
section 337 are incorporated into the body of amended section 12.39, 
there no longer is any need to include the text of these provisions 
in a footnote. Accordingly, footnote 26 has been deleted. 

DRAFTING INFORMATION 


The principal authors of this document were William G. Rosoff, 
and John E. Elkins, Regulations and Legal Publication Division, 
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Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs offices participated in its development. 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because these amendments merely conform the Customs Regula- 
tions to the current statutory language and require no public initia- 
tive, notice and public procedure thereon is found to be unnecessary, 
and good cause exists for dispensing with a delayed effective date 
under the provisions of 5 U.S.C. 553. 


AMENDMENTS TO THE REGULATIONS 


Sections 12.39 and 113.14(z), Customs Regulations (19 CFR 12.39, 
113.14(z)), are amended to read as follows: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. Section 12.39 and its section heading are amended to read as 
follows: 
12.39 Imported articles involving unfair methods of competition 
or practices. 

(a) Determinations of the International Trade Commission.— 
Under section 337 of the Tariff Act of 1930, as amended (19 
U.S.C. 1337), unfair methods of competition and unfair practices in 
the importation or sale of articles, the effect or tendency of 
which is to destroy, substantially injure, or prevent the estab- 
lishment of an efficiently and economically operated U.S. 
industry, or to restrain or monopolize trade and commerce in the 
United States, are unlawful. After an investigation of an alleged 
violation of section 337, the U.S. International Trade Commis- 
sion (the Commission) may determine that section 337 has 
been violated. The Commission also may determine during the 
course of its investigation that there is reason to believe that a 
violation of section 337 exists. The Commission’s determination 
in either case is effective on the date of its publication in the 
Federal Register and is referred to the President, who may dis- 
approve the determination for policy reasons on or before the 
close of a 60-day period beginning on the day after the day he 
receives a copy of the determination. A commission determination 
disapproved by the President shall have no force or effect as of 
the date the Commission is notified of his disapproval. If the 
Commission’s determination is not disapproved by the President 
during the 60-day period, or if he notifies the Commission before 
the close of the period that he approves the determination, the 
determination becomes final on the day after the close of the 
period or the day of the notification, whichever is earlier. 
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(b) Exclusion from entry; entry under bond.—(1) If the Com- 
mission finds a violation of section 337, or reason to believe that a 
violation exists, it may direct the Secretary of the Treasury to 
exclude from entry into the United States the articles concerned 
which are imported by the person violating or suspected of 
violating section 337. The Commission’s exclusion order remains 
in effect until the Commission determines, and notifies the 
Secretary of the Treasury, that the conditions which led to the 
exclusion no longer exist, or until the determination of the Com- 
mission on which the order is based is disapproved by the 
President. 

(2) During the period the Commission’s exclusion order 
remains in effect, excluded articles may be entered under a special 
rider to existing entry bonds, as described in section 113.14(z) 
of this chapter. However, on or after the date that the Com- 
mission’s determination of a violation of section 337 becomes 
final, as set forth in paragraph (a) of this section, articles covered 
by the determination shall be refused entry. 

(3) District directors shall notify each importer or consignee 
of articles released under bond pursuant to paragraph (b)(2) of 
this section when the Commission’s determination of a violation 
of section 337 becomes final and that entry of the articles is 
refused. The importer or consignee shall export or destroy the 
released articles under Customs supervision within 30 days after 
the date of notification. The district director who released the 
articles shall assessliquidated damages in the full amount of the 
bond rider if the importer or consignee fails to export or destroy 
the released articles under Customs supervision within the 30-day 
period. 

(c) Certain importations by or for the United States—Any 
exclusion from entry under section 337 based on claims of US. 
letters patent shall not apply to articles imported by and for the 
use of the United States, or imported for, and to be used for the 
United States with the authorization or consent of the Govern- 
ment. 

2. Footnote 26 to part 12 is deleted. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 1183—CUSTOMS BONDS 
Paragraph (z) of section 113.14 is amended to read: 

(z) Special rider to existing entry bonds for entry of merchandise 
found or believed to involve unfair practices or methods of competition 
in violation of section 337, Tariff Act of 1930, as amended (19 U.S.C. 
1337). (1) A special rider to existing entry bonds for the entry of 
299-743—79- —_3 
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merchandise found or believed by the U.S. International Trade 
Commission (the Commission) to involve unfair practices or 
methods of competition shall be taken under the provisions of 
section 337 (e) or (g)(3), Tariff Act of 1930, as amended (19 
U.S.C. 1337 (e) or (g)(8)), In an amount determined by the 
Commission. 

(2) The bond rider shall provide for the release of the mer- 
chandise pending a final determination of the question of its 
admissibility, and for its exportation or destruction under Cus- 
toms supervision if it is determined finally that the merchandise 
shall be excluded from importation. The bond rider shall be in 
the following form: 

RIDER 


Entry of merchandise believed to involve unfair practices or 
methods of competition in violation of section 337, Tariff Act of 
1930, as amended (19 U.S.C. 1337)—To be added to Customs 
forms 7551, 7553, 7595, 7601, and the ‘‘General Bond for Smelting 
and Refining Warehouses.” 

In addition to any condition of the bond dated ; 
in the amount of ——————,, executed by ——————, as prin- 
cipal, and ———————, as surety, the principal and surety agree 
and stipulate the following condition also applies to that bond. 

(1) The principal and surety recognize that the U.S. Inter- 
national Trade Commission prohibited entry into the United 
States of the following merchandise : ————————————,, un- 
der the authority of section 337 of the Tariff Act of 1930, as 
amended. 

(2) The principal and surety recognize that the Commission 
has prohibited entry of that merchandise until the investigation 
relating thereto is completed, or until its decision that there is 
a violation of section 337 has become final. 

(3) The principal and surety recognize that certain merchandise 
prohibited from entry by the Commission was, or may be offered 
for entry into the United States while the Commission’s prohibi- 
tion is in effect. 

(4) The principal and surety recognize that the principal 
desires to obtain a release of that merchandise pending a final 
determination of the merchandise’s admissibility into the United 
States, as provided under section 337, and for that purpose, the 
principal and surety execute this stipulation: 

If it is finally determined, as provided in section 337 of the 
Tariff Act of 1930, as amended, to exclude that merchandise 
from the United States, then, on notification from the district 
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director of Customs, the principal is obligated to export or destroy 
under Customs supervision the merchandise released under 
this stipulation within 30 days from the date of the district 
director’s notification. 

The principal and surety agree that if the principal defaults 
on that obligation, the principal and surety shall pay to the 
district director of Customs an amount as liquidated damages as 
may be demanded by him under the applicable law and 
regulations. 

Witness our hands and seals this —-———— day of —————— 
19 : 

(seal) 





Principal 
(seal) 
Surety 
(R.S. 251, as amended, secs. 623, 624, 46 Stat. 759, as amended (19 
U.S.C. 66, 1623, 1624).) 
Rosert E. Cuasen, 
Commissioner of Customs. 
Approved: August 7, 1979. 
Ricwarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Aug. 22, 1979 (44 F.R. 49245)] 


Ss “<<; 


(T.D. 79-232) 


Change in the Customs Field Organization; Section 101.3, Customs 
Regulations, Amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


PART 101—GENERAL PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document changes the field organization of the 
Customs Service by establishing a new Customs district at Dallas/Fort 
Worth, Tex., to include the ports of Dallas/Fort Worth, Amarillo, 
and Lubbock, Tex., and Tulsa and Oklahoma City, Okla., which are 





18 CUSTOMS 


now in the Houston, Tex., Customs district. The change, which is 
part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, will enable Customs to meet the 
present needs and growth potential of the area. 

EFFECTIVE DATE: 10-19-79. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Inspection and Control Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8157. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Dallas/Fort Worth, Tex., is the only metropolitan area among the 
Nation’s 10 largest centers of international commerce which does not 
have a Customs district office. However, Customs collections there 
exceed those of 13 established districts, and in terms of airborne ship- 
ping weights and dollar value, the area has exhibited a greater growth 
rate than many existing districts. The airport has the fifth largest 
passenger volume in the United States, clearing 47 percent of the air 
passengers traveling through the Houston district. The Customs entry 
workload at Dallas/Fort Worth constitutes 27 percent of the total for 
the Houston district. 

To accommodate the present needs and growth potential of the 
Dallas/Fort Worth area, to obtain more efficient use of its personnel, 
facilities, and resources, and to provide better service to carriers, 
importers, and the public, on August 15, 1978, Customs published a 
notice in the Federal Register (43 F.R. 36108) proposing, among other 
changes in its field organization, to establish a new Customs district 
at Dallas/Fort Worth, Tex. (region VJ), to include the ports of Dallas/ 
Fort Worth, Amarillo, and Lubbock, Tex., and Tulsa and Oklahoma 
City, Okla., all of which are presently in the Houston, Tex., Customs 
district. Interested parties were given until October 16, 1978, to submit 
comments regarding the proposals. 

The other changes, which pertained to Customs ports of entry and 
stations, were made by publication of T.D. 79-74 in the Federal 
Register on March 5, 1979 (44 F.R. 12029). 

DISCUSSION OF COMMENTS 

Of the 37 comments received in response to the notice, 30 favor and 
7 oppose establishing a new Customs district at Dallas/Fort Worth. 

The commenters in favor generally are of the opinion that establish- 
ment of the new district will reduce administrative expenses and 
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increase business efficiency because it will be less costly and more con- 
venient for businesses in northern Texas and Oklahoma to enter and 
clear merchandise through Dallas/Fort Worth. They also believe that 
the change will assist international travelers arriving and departing 
from the Dallas/Fort Worth Regional Airport and will enhance the 
potential for continued growth in international trade throughout 
the area. 


DUPLICATION OF ADMINISTRATIVE OFFICES AND GROWTH OF THE 
BUREAUCRACY 


Several commenters express concern that establishment of the new 
district would result in a duplication of administrative offices and 
further growth of the bureaucracy. 

Customs does not share this concern. Entries of merchandise 
destined for most of the ports to be included in the new district and 
the attendant administrative details already are conducted through 
the port of Dallas. Transferring administrative responsibility for the 
northern Texas and Oklahoma ports of entry from Houston to Dallas/ 
Fort Worth will alleviate, not duplicate, the workload at Houston. 

Although certain in bond shipments of merchandise destined for 
Lubbock and Amarillo may continue to arrive at Houston, no overlap- 
ping of administrative responsibility will occur. Nor will the change 
constitute further growth of the bureaucracy. It represents only a 
transfer of oversight responsibility from one district to another, not 
the establishment of new or different procedures for conducting busi- 
ness or the further regulation of trade. 

By this action, Customs will provide closer supervision of its opera 
tions, better manage its personnel, and ultimately improve service 
to the importing community. 


EFFECT UPON CUSTOMHOUSE BROKERS 


Concern is expressed by several commenters that if the change is 
implemented, customhouse brokers may: (1) Find it necessary to 
maintain offices in Dallas/Fort Worth and other ports of ‘entry in 
order to provide adequate service; (2) be required to secure and pay 
for additional brokerage licenses in order to operate in Dallas/Fort 
Worth; and (3) eventually be compelled to curtail or cease operations 
due to increased costs. 

There is no requirement that brokers establish any additional offices. 
Effective with the change, brokers presently licensed in the Houston 
Customs district will be deemed to be licensed only in the district em- 
bracing the area in which their principal offices are located. Brokers 
who desire to continue to operate in the other district embracing the 
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area presently covered by their licenses will be required to apply for 
additional licenses. However, so that established customhouse brokers 
may continue to operate without either unnecessary inconvenience or 
expense to themselves or disruption of the normal progress of Customs 
business, they will be permitted to transact business in the district in 
which they have applied, pending approval of their applications. Pay- 
ment of the usual $200 application fee for a broker’s license will be 
waived. 
INCREASED GOVERNMENT COSTS 


A few commenters contend that the change will increase government 
expenditures without improving efficiency. 

While establishment of the new district initially will increase govern- 
ment expenditures, the Houston district is overworked, and diversion 
of certain of its operations to the Dallas/Fort Worth district should 
ultimately increase internal efficiency throughout the entire area. 


GENERAL ACCOUNTING OFFICE REPORT 


Opposition to the proposal also is based upon a recent report of the 
General Accounting Office (GAO) which recommends that Customs 
reduce the number of existing regions and districts in order to improve 
efficiency. 

Action on the GAO recommendations is pending. Customs does not 
believe, however, that the rationale for creating a new district at 
Dallas/Fort Worth is contradicted by this report. 


SHORTAGE OF FUNDS AND PERSONNEL AT HOUSTON 


A commenter opposes the proposal because he fears that it will 
divert available funds and personnel from the Houston district, which 
he states already is experiencing a personnel shortage. 

This change will not cause a diversion of funds or personnel from 
the Houston district. In fact, after implementation, the workload at 
Houston will be reduced significantly, allowing existing personnel to 
better cope with the remaining workload. 


EFFECT UPON AMARILLO, TEX. 


A number of commenters favor the proposal but oppose including 
Amarillo in the proposed Dallas/Fort Worth district. They argue that 
Amarillo should remain in the Houston district because: (1) Both are 
water ports; (2) Amarillo has close ties with Houston and has pro- 
cedures which have been arranged by mutual agreement; and (3) 
Amarillo alleviates congestion at Houston, and its inclusion will 
provide no benefit to the Dallas/Fort Worth district. 

Establishment of the Dallas/Fort Worth district will have no adverse 
effect upon Amarillo. Procedures in effect in Houston also will be in 
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effect in Dallas/Fort Worth. The fact that merchandise destined for 
Amarillo arrives at Houston by water is immaterial. Because much of 
this merchandise is entered only for transportation in bond at Houston, 
formal examination and entry of the merchandise is deferred until it 
reaches Amarillo. 

Existing congestion at Houston will be alleviated by establishment 
of the Dallas/Fort Worth district. If, as contended, Amarillo alleviates 
congestion at Houston, the effect will be the same no matter which 
district Amarillo is located in. 

By transferring the ports in northern Texas and Oklahoma to the 
Dallas/Fort Worth district, Customs can serve more effectively the 
needs of importers in the northern Texas-Oklahoma area. Because 
Amarillo is located in the northern portion of Texas, it is adminis- 
tratively sound to include it in the new district. 


DISCRIMINATION AGAINST MINORITY-OWNED CUSTOMHOUSE BROKERAGE 
FIRMS 

The opinion is advanced that the change would discriminate against 
minority-owned brokerage firms by requiring them to open additional 
offices in the Dallas/Fort Worth district and to secure additional 
customhouse brokers licenses. 

As noted previously, there is no requirement that brokers establish 
any additional offices. Provisions have been made to facilitate the 
licensing of brokers in both the new district and any other area pres- 
ently covered by their licenses. Further, in this instance, payment 
of the usual $200 application fee for a customhouse broker’s license 
will be waived. Because all brokers will be subject to the same change, 
Customs does not believe that this action will have a discriminatory 
effect upon any individual group of brokers. 

CHANGE IN THE CUSTOMS FIELD ORGANIZATION 

Under the authority vested in the President by section 1 of the 
act of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and 
delegated to the Secretary of the Treasury by Executive Order No. 
10289, September 17, 1951 (3 CFR, 1949-53 comp., ch. I), and pur- 
suant to authority provided by Treasury Department Order No. 
101-5 (44 F.R. 31057), a new Customs district is established at 
Dallas/Fort Worth, Tex., in the Houston, Tex., region (region V1). The 
new district includes the existing Customs ports of entry of Dallas 
Fort Worth, Amarillo, and Lubbock, Tex., and Tulsa and Okahoma 
City, Okla. The geographical boundaries of the new district include 
the following: 


That part of the State of Texas lying north of 32 degrees north 
latitude, and the State of Oklahoma. 





22 CUSTOMS 


Because parts of the State of Texas north of 32 degrees north latitude 
are included in the Dallas/Fort Worth district, the northern bound- 
aries of the Houston and Laredo, Tex., Customs districts are fixed at 
32 degrees north latitude. 

In T.D. 76-79, published in the Federal Register on March 12, 1976 
(41 F.R. 16602), the Customs port of entry at Lubbock, Tex., was 
transferred from the Laredo district to the Houston district. However, 
in the list of Customs regions, districts, and ports set forth in section 
101.3(b) Customs Regulations (19 CFR 101.3(b)) (1978), Lubbock 
was included inadvertently as a port of entry in the Port Arthur, 
Tex., Customs district. To correct this printing error, even though 
Lubbock officially is located in the Houston Customs district, this 
document states that the Lubbock port of entry is being transferred 
from the Port Arthur district to the new Dallas/Fort Worth district. 

LICENSING OF CUSTOMHOUSE BROKERS 

Effective with establishment of the new Dallas/Fort Worth Customs 
district, customhouse brokers presently licensed in the Houston Cus- 
toms district will be deemed to be licensed only in the Customs district 
embracing the area in which their principal offices are located. A broker 
who desires to operate in any other area presently covered by his license 
will be required to apply for an additional license through the district 
director of Customs for the district which embraces that area. Pending 
consideration of the application, the brokers shall be permitted to 
transact Customs business in the district in which he has applied for a 
license. The $200 fee prescribed by section 111.12(a)(2), Customs 
Regulations (19 CFR 111.12(a)(2)), to accompany the application 
shall not be required in such cases. 

AMENDMENTS TO THE REGULATIONS 

To reflect these changes, the list in section 101.3(b), Customs 
Regulations (19 CFR 101.3(b)), of Customs regions, districts, and 
ports within region VI is amended as follows: 

1. In the column headed ‘‘Ports of entry” in the Port Arthur, Tex., 
Customs district, the words “Lubbock, Tex. (T.D. 76-79).” are 
deleted; 

2. In the column headed ‘‘Area” in the Houston, Tex., Customs 
district, the words “south of lat. 32° N.” are substituted for “north 
of lat. 33° N.”’, and the words “Also, the counties of Dallas and 
Tarrant and the State of Oklahoma.” are deleted; 

3. In the column headed ‘Ports of entry” in the Houston, Tex., 
Customs district, everything below ‘Houston, Tex., including terri- 
tory described in T.D. 54409.” is deleted; and 

4. In the column headed “Area” in the Laredo, Tex., Customs 
district, the phrase “That part of the State * * * in the Houston and 
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Galveston districts.” is changed to read ‘‘That part of the State * * * 
in the Houston, Galveston, and Dallas/Fort Worth districts.” 

5. The list of Customs regions, districts, and ports within region VI 
is further amended by adding the following directly below the re- 
ference to “El Paso, Tex.” in the columns headed ‘‘Name and head- 
quarters”, ‘‘Area’”’, and “Ports of entry’. 


Name and headquarters Area Ports of entry 


Dallas/Fort Worth, That part of the Dallas/Fort Worth, Tex. 
Tex. State of Texas (T.D. 73-297) (T.D. 79-232). 
lying north of Amarillo, Tex. 
lat. 32° N., and (T.D. 75-129). 
the State of Lubbock, Tex. 
Oklahoma. (T.D. 76-79). 
Oklahoma City, Okla., including 
territory described in T.D. 
66-132. 
Tulsa, Okla. 
(T.D. 69-142). 


The table in section 101.4(c), Customs Regulations (19 CFR 
101.4(c)), is amended by substituting “Dallas/Fort Worth, Tex.” 
for ‘Houston, Tex.” in the column headed “District” opposite ‘“Mus- 
kogee, Okla. * * * Tulsa.” 

REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8; 
1978 (43 F.R. 52120), implementing Executive Order 12044, “Im- 
proving Government Regulations,” the Treasury Department stated 
that it considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
Federal Regulations to be “significant.”” However, regulations of this 
nature which are nonsubstantive, essentially procedural, do not ma- 
terially change existing or establish new policy, and do not impose 
substantial additional requirements or costs on, or substantially alter 
the lega] rights or obligations of, those affected, with Secretarial ap- 
proval, may be determined not to be significant. Accordingly, it has 
been determined that this document does not meet the Treasury De- 
partment criteria in the directive for “significant” regulations. 

DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham; 
Regulations and Legal Publications Division, Office of Regulations 
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and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 
Dated: August 13, 1979. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Aug. 20, 1979 (44 F.R. 48671)] 


(T.D. 79-233) 
TITLE 19—CUSTOMS DUTIES 
CuaprTer 1—U.S. Customs Srervicr, DEPARTMENT OF THE TREASURY 


PART 159—-LIQUIDATION OF DUTIES 


Tomato Products From the European Community Final Countervailing 
Deputy Determination 


AGENCY: U.S. Customs Service, Treasury Department. 

ACTION: Final countervailing duty determination. 

SUMMARY: This notice is to inform the public that a countervailing 
duty investigation has resulted in a final determination that the 
Commission of the European Community grants to producers and 


exporters of tomato products benefits which constitute bounties or 
grants within the meaning of the countervailing duty law. The deposit 
of countervailing duties in the amount of these benefits will be required 
at the time of entry in addition to duties normally collected on dutiable 
shipments of this merchandise. 
EFFECTIVE DATE: 8-22-79. 
FOR FURTHER INFORMATION CONTACT: Edward Haley, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; telephone 202-566-5492. 
SUPPLEMENTARY INFORMATION: On March 15, 1979, a 
notice of ‘Preliminary Countervailing Duty Determination” was 
published in the Federal Register (44 F.R. 15825). The notice stated 
that it had been preliminarily determined that benefits bestowed by 
the Commission of the European Community (EC) upon the manu- 
facture, production, or exportation of tomato products constitute the 
payment of a bounty or grant within the meaning of section 303, 
Tariff Act of 1930, as amended (19 U.S.C. 1303) (referred to as 
the act). 

For purposes of this notice, “tomato products” are canned tomatoes 
and tomato concentrates (paste and sauce, including pulp), classified 
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under items Nos. 141.6520, 141.6540, and 141.6600 of the Tariff 
Schedules of the United States Annotated (TSUSA). 

The preliminary determination stated that bounties or grants are 
paid under a program established by the EC which consists of pro- 
duction aid paid to processors of tomato products in order to support 
the price level of this merchandise and guarantee a remunerative 
income to tomato growers. 

Interested parties were invited to submit relevant data, views or 
argument either orally or in writing with respect to the preliminary 
determination. After consideration of the available information, it is 
hereby determined that exports of tomato products from the EC 
benefit from bounties or grants within the meaning of section 303 
of the act. 

Accordingly, notice is hereby given that tomato products which are 
imported directly or indirectly from the EC, if entered, or withdrawn 
from warehouse, for consumption on or after the date of publication 
of this notice in the Federal Register, wil] be subject to the payment 
of countervailing duties equal to the net amount of any bounty or 
grant determined or estimated to have been paid or bestowed. 

In accordance with section 303 of the act and until further notice, 
the net amount of such bounties or grants has been ascertained and 
determined to be, in terms of the U.S. import value of the mer- 
chandise on a Customs valuation basis, 62.3 percent for goods im- 
ported under TSUSA item No. 141.6520; 98.1 percent for goods 
imported under item No. 141.6540; and 31.9 percent for goods im- 
ported under item No. 141.6600. 

Effective on or after the publication date of this notice, and until 
further notice, upon the entry, or withdrawal from warehouse, for 
consumption of such tomato products imported directly or indirectly 
from the EC, which benefit from these bounties or grants, there shall 
be collected, in addition to any other duties estimated or determined 
to be due, countervailing duties in the amount ascertained in accord- 
ance with the above declaration. To the extent that it can be estab- 
lished to the satisfaction of the Commissioner of Customs that imports 
of tomato products from the EC are benefiting from a bounty or 
grant smaller than the amount which otherwise would be applicable 
under the above declaration, the smaller amount so established shall 
be assessed and collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production, or exportation of tomato products from the 


EC. 
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The table in section 159.49(f), Customs Regulations (19 CFR 
159.49(f)) is amended by inserting after the last entry for ‘European 
Community”, the words “tomato products” in the column headed 
“Commodity”; the number of this Treasury Decision in the column 
headed ‘Treasury decision”; and the words “Bounty declared-rate”’ 
in the column headed ‘Action’. 

(R.S. 251, as amended, secs. 303, as amended, 624, 46 Stat. 687, as 
amended, 759 (19 U.S.C. 66, 138038, 1624).) 

This final determination is published pursuant to section 303(a), 
Tariff Act of 1930, as amended (19 U.S.C. 1303(a)). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order No. 101-5, May 16, 1979, the provisions of Treas- 
ury Department Order No. 165, revised, November 2, 1954, and sec- 
tion 159.47 of the Customs Regulations (19 CFR 159.47), insofar as 
they pertain to the issuance of a final countervailing duty determina- 
tion by the Commissioner of Customs, are hereby waived. 

DaniEt R. BRENNON, 
Acting General Counsel of the Treasury. 


[Published in the Federal Register, Aug. 22, 1979 (44 F.Rz 49248)] 


(T.D. 79-234) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued September 5, 1978, to March 12, 1979, inclusive, pursuant to 
sections 22.1 and 22.5, inclusive, Customs Regulations; and approval 
under section 22.6, Customs Regulations. 

(DRA-1-09) 

Dated: August 17, 1979. 

Donatp W. Lewis, 
Director, Office of Regulations and Rulings. 


(A) Antidote R-25788.—T.D. 78-254-Y, covering the foregoing 
article manufactured under section 1313(b) by Stauffer Chemical Co., 
Westport, Conn., at its St. Gabriel, La., factory, with the use of 
dichloroacetyl chloride, amended to cover the foregoing article man- 
ufactured by the said company under section 1313(a) with the use of 
imported dichloroacetyl chloride and additional factory located at 
Richmond, Calif. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., November 7, 1978. 





CUSTOMS 27 


(B) Assemblies, starting equipment, for gas combustion engines.—T.D. 
78-255-Y, covering gas turbine rotors manufactured under section 
1313(a) by Westinghouse Electric Corp., Lester, Pa., with the use of 
imported gas turbine rough compressor spindle, disc and turbine disc 
forgings; and W-251 and W-501 engines manufactured by the com- 
pany under section 1313(b) at the said factory with the use of spindle 
forgings, compressor discs, turbine discs, and disc adapters, amended 
to cover starting equipment assemblies for gas combustion engines 
manufactured under section 1313(a) by the said company at its 
Lester, Pa., factory, with the use of imported turning and starting 
duo concentric clutches. 

Amendment issued by the Regional Commissioner of Customs, New 
York, N.Y., November 29, 1978. 


(C) Boiler tubes, boiler tube panels, shop-assembled boilers (boilers 
setup), marine boilers (boilers setup), economizers, boiler economizers, 
boiler header sections, and other boiler components and parts thereof.— 
Manufactured under section 1313(a) by Combustion Engineering, 
Inc., Windsor, Conn., at its Chattanooga, Tenn., factory, with the use 
of imported seamless carbon steel tubes, seamless carbon molybdenum 
steel tubes, seamless ferritic alloy steel tubes, seamless austenitic 
steel tubes, and electric resistance welded (ERW) carbon steel tubes. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., November 20, 1978. 


(D) Conveyor pulley assembly with pillow blocks—Manufactured 
under section 1313(a) by R. J. Dick, Inc., Muscatine, Iowa with the use 
of imported SKF pillow blocks including bearings. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., November 7, 1978. 


(E) Cranes, truck-mounted—T.D. 78-268-D, covering truck- 
mounted cranes manufactured under section 1313(a) by Hanson 
Machinery Co., Tiffin, Ohio, with the use of imported transit chassis, 
amended to cover truck-mounted cranes manufactured by the said 
company under section 1313(a) with the use of imported transit chas- 
sis, engines, axles, and other parts. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., January 23, 1979. 


(F) IDT sulfate and cytrolane technical.—T.D. 77-135-T and T.D. 
77-293-N covering the foregoing articles manufactured under section 
1313(b) by Lakeway Chemicals, Inc., Muskegon, Mich., with the use 
of ethyl acetate and diethyl chlorophospate, amended to cover the said 
articles manufactured by Bofors Lakeway, Inc., successor. 
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Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., December 26, 1978. 


(G) Generators—Manufactured under section 1313(a) by General 
Electric Co., Schenectady, N.Y., at its Schenectady, N.Y., Lynn, 
Mass., and Durham, N.C., factories, with the use of imported retain- 
ing ring forgings. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., February 13, 1979. 

Revokes: T.D. 56091—-P, as amended by T.D. 56406-D, T.D. 
67-157-R, T.D. 68-23-X, and T.D. 72-230-W, superseded. 


(H) Generators, portable electric—T.D. 77-192-T, covering portable 
electric generators, and replacement rotors manufactured under 
section 1313(b) by McCullough Mite-E-Lite, Inc., Wellsville, N.Y., 
with the use of ceramic magnet ring segments, amended to cover port- 
able electric generators manufactured under section 1313(a) by the 
said company with the use of imported ceramic magnet ring segments 
at the said factory. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., October 11, 1978. 

(1) Leather, pigment-colored and surface-textured—T.D. 75-139-P, 
covering the foregoing articles manufactured under section 1313(a) by 
M. Frenville Co., Hoboken, N.J., at its Gloversville, N.Y., factory, 
with the use of imported leather hides, amended to cover a change of 
the company’s name to M. Frenville Co., Inc. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., November 1, 1978 


(J) Microfilm readers, lens assemblies, and microfiche readers.—Manu- 
factured under section 1313(a) by Realist, Inc., Menomonee Falls, 
Wis., with the use of imported lenses, power cords, prisms, and 
mounted lenses (lens cells). 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., December 13, 1978. 


(K) Milk, condensed.—T.D. 50246-D, as amended, covering, among 
other things, condensed milk, manufactured under section 1313(b) by 
Borden, Inc., New York, N.Y., at its various factories, with the use 
of refined sugar, among other things, further amended to cover the 
said articles manufactured by the company at its additional factory 
located at Wellsboro, Pa. 

Amendment issued by the Regional Commissioner of Customs, New 
York, N.Y., December 26, 1978. 
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(L) Piece goods, dyed—Manufactured under section 1313(a) by 
International Veiling Corp., Clifton, N.J., with the use of imported 
ereige piece goods. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., January 15, 1979. 

(M) Piece goods, cut.—Manufactured under section 1313(a) by 
Ambow Corp., Hoboken, N.J., with the use of imported dyed piece 
coods. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., January 15, 1979. 


(N) Pipe configurations suitable for refinery use, fabricated monel, 
alloy, carbon, and stainless steel —T.D. 76-235-B, covering fabricated 
alloy and stainless steel pipe manufactured under section 1313(b) by 
Taylor Engineering Corp., Detroit, Mich., with the use of alloy pipe, 
pipe fittings, and flanges, amended to cover fabricated monel, alloy, 
carbon, and stainless steel pipe configurations suitable for refinery 
use manufactured under 1313(a) by the company with the use of 
imported monel, alloy, carbon, and stainless steel pipe, pipe fittings, 
and flanges. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., September 18, 1978. 


(O) Polytetrafluoroethylene resin (powder) with fillers; molded and 


extruded basic shapes; fabricated parts —T.D. 56239-N, covering the 
foregoing articles manufactured under section 1313(b) by Dixon Corp., 
Bristol, R.1., with the use of polytetrafluoroethylene resins, amended 
to cover the foregoing articles manufactured by Dixon Industries 
Corp., Bristol, R.I., successor. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., February 12, 1979. 


(P) Steel sheets, strips, and blanks cut to sizes —Manufactured under 
section 1313(a) by Thyssen Metal Service/Detroit Corp., Oak Park, 
Mich., with the use of imported hot- and cold-rolled steel sheet, gal- 
vanized steel, and zincrometal. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., March 12, 1979. 


(Q) Tetrafluoroethylene tape, insulated wire, and cable-—T.D. 55814- 
H, as amended, covering the foregoing articles manufactured under 
section 1313(b) by Tensolite Division of Carlisle Corp., Tarrytown, 
N.Y., with the use of tetrafluoroethylene resin powder, further 
amended to cover additional factory at Buchanon, N.Y. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., March 12, 1979. 
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(R) Tobacco, sorted and stemmed.—Manufactured under section 
1313(a) by Maclin-Zimmer-McGill Tobacco Co., Inc., Petersburg, 
Va., with the use of imported scrap tobacco. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., October 27, 1978. 

Revokes: T.D. 52718-F, as amended by T.D.’s 53597-G, 56286-V, 
and 56334-T, superseded. 


(S) Tobacco, stem; product scrap; stems; stem scrap—Manufactured 
under section 1313(a) by K. R. Edwards Leaf Tobacco Co., Inc., 
Smithfield, N.C., with the use of imported leaf, leaves, and scrap 
tobacco. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., October 27, 1978. 


(T) Transcewers, telephone facsimile—T.D. 75-71-F, as amended, 
covering office copy machines and overhead projectors manufactured 
under section 1313(a) by Minnesota Mining & Manufacturing Co., 
St. Paul, Minn., at its New Ulm, Minn., and Cynthiana, Ky., factories, 
with the use of imported component parts, further amended to cover 
telephone facsimile transceivers manufactured under section 1313(a) 
by the said company with the use of imported line-connecting units. 

Amendment issued by the Regional Commissioner of Customs, Los 
Angeles, Calif., February 2, 1979. 

(U) Trucks, dump, water tank, gas, tractors, among others—Manu- 
factured under section 1313(a) by New Orleans White Trucks Inc., 
New Orleans, La., with the use of imported truck cab and chassis 
units. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., January 23, 1979. 


(V) Tungsten carbide rolls, finished —Manufactured under section 
1313(a) by Sandvik Inc., Fair Lawn, N.J., with the use of imported 
tungsten carbide roll blanks. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., February 27, 1979. 

Revokes: T.D. 78-380—Z, superseded. 


(W) Vending equipment—Manufactured under section 1313(a) by 
Rowe International, Inc., Whippany, N.J., with the use of imported 
lamps, line cords, noise filters, and switches. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., September 5, 1978. 


(X) Vitavax 200.—T.D. 77-293-Y, covering the foregoing articles 
manufactured under section 1313(b) by Uniroyal Inc., Middlebury, 
Conn., at its Naugatuck, Conn., and Gastonia, N.C., factories, with 
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the use of vitavax technical carboxin (5,6-dihydro-2-methyl]-4-oxathiin- 
3-carboxanilide), amended to cover the foregoing articles by the said 
company under section 1313(a) with the use of imported vitavax 
technical carboxin (5,6-dihydro-2-methyl--oxathiin-3-carboxanilide) 
at the said factories. 

Amendment issued by the Regional Commissioner of Customs, New 
York, N.Y., October 16, 1978. 


(Y) Watches, finished, with or without bands or bracelets —Manufac- 
tured under section 1313(a) by Economic Swiss Time, Inc., New 
York, N.Y., with the use of imported watch heads, watch movements, 
modules, watch cases, bracelets, straps, watch bands. 

Rate issued by the Regional Commissioner of Customs, New York. 
N.Y., December 11, 1978. 


(Z) Water blasting units, high-pressure—T.D. 75-297-W, as 
amended, covering the foregoing articles manufactured under section 
1313(a) by Woma Corp., Linden, N.J., with the use of imported high- 
pressure horizontal triplex reciprocating pumps and diesel engines, 
further amended to cover the said articles manufactured at an addi- 
tional factory located at Piainfield, N.J. 

Amendment issued by the Regional Commissioner of Customs, New 
York, N.Y., January 30, 1979. 


APPROVAL UNDER SECTION 22.6, CUSTOMS REGULATIONS 


(1) Petroleum products —T.D. 55387-F, T.D. 66-101(4), as amended, 
and T.D. 78-227-N, covering petroleum products manufactured under 
section 1313(b) by Getty Refining & Marketing Co. (name change to 
Getty Refining & Marketing Co. not previously published to amend 
T.D. 55387-F and T.D. 66-101(4)), Delaware City, Del., with the use 
of crude petroleum, among other things, amended to cover additional 
factory at El Dorado, Kans. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., March 5, 1979. 


(T.D. 79-235) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in India 


There is published below a directive of July 31, 1979, received by the 
Commissioner of Customs from the acting chairman, Committee for 
299-743—79 —_5 
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the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool, and manmade fiber textile products in 
certain categories manufactured or produced in India. This directive 
amends, but does not cancel, that committee’s directive of January 5, 
1979 (T.D. 79-82). 

This directive was published in the Federal Register on August 3, 
1979 (44 F.R. 45658), by the committee. 

(QUO-2-1) 
Dated: August 21, 1979. 
G. Scort SHREVE, 
Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT OF COMMERCE, 
Tue ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., July 31, 1979. 


Committee for the Implementation of Textile Agreements 
COMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on January 5, 1979, by the chairman 
of the Committee for the Implementation of Textile Agreements which 
directed you to prohibit entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton, wool, and 
manmade fiber textile products in certain specified categories, pro- 
duced or manufactured in India and exported during the 12-month 
period that began on January 1, 1979. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of December 30, 1977, as amended, 
between the Governments of the United States and India; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of Janaury 6, 1977, you 
are directed to prohibit, effective on August 3, 1979, and for the 
12-month period which began on January 1, 1979, and extends through 
December 31, 1979, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton and man- 
made fiber textile products in categories 335, 342, 359, and 666, 
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produced or manufactured in India, in excess of the following, amended 
levels of restraint: 


Category Amended 12-month level of restraint ! 


(Visaed) 335 24,213 dozen 

(Visaed) 342 98,315 dozen 

(Visaed) 359 434,783 pounds 
666 320, 513 pounds 


You are further directed to prohibit, effective on August 3, 1979, 
and for the 12-month period which began on January 1, 1979, and 
extends through December 31, 1979, entry into the United States for 
consumption and withdrawal from warehouse for consumption of wool 
and manmade fiber textile products in categories 442, 447, 627, and 
641, produced or manufactured in India, in excess of the following 
levels of restraint: 


Category 12-month level of restraint ! 
(Visaed) 442 8,333 dozen 
(Visaed) 447 8,333 dozen 

627 384,615 pounds 
(Visaed) 641 68,966 dozen 


Textile products in category 627 that have been exported prior to 
January 1, 1979 shall not be subject to this directive. 

Textile products in category 627 which have been released from the 
custody of the U.S. Customs Service under the provisions of 19 U.S.C. 
1448(b) or 1484(a)(1)(A) prior to the effective date of this directive 
shall not be denied entry under this directive. 

The actions taken with respect to the Government of India and with 
respect to imports of cotton, wool, and manmade fiber textile products 
from India have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, which are necessary to the implementation 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The levels of restraint have not been adjusted to reflect any entries after Dec. 31, 1978. 
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(T.D. 79-236) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products maunfactured or 
produced in Macau 


There is published below a directive of June 27, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in category 338 manufactured or 
produced in Macau. This directive amends, but does not cancel, that 
committee’s directive of December 27, 1978 (T.D. 79-51). 

This directive was published in the Federal Register on July 5, 
1979 (44 F.R. 39239), by the committee. 

(QUO-2-1) 
Dated: August 21, 1979. 
G. Scorr SHREVE, 
Acting Director, 
Duty Assessment Division. 


U.S. DeparRTMENT OF CoMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 27, 1979. 


Committee for the Implementation of Textile Agreements 


ComMIssIONER oF Customs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive of December 27, 1978, from the chairman of the 
Committee for the Implamentation of Textile Agreements which 
directed you to prohibit entry of certain specified categories of cotton, 
wool, and manmade fiber textile products, produced or manufactured 
in Macau and exported during the 12-month period which began on 
January 1, 1979. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 14, 1978; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of March 3, 1975, as amended, 
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between the Governments of the United States and Portugal, and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to amend, effective on June 27, 1979, the level of restraint 
established in the directive of December 27, 1978, for cotton textile 
products in category 338 to 103,299 dozen. 

The action taken with respect to the Government of Portugal 
and with respect to imports of cotton textile products from Macau 
have been determined by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs functions of the United 
States. Therefore, the directions to the Commissioner or Customs, 
being necessary to the implementation of such actions, fall within the 
foreign affairs exception to the rulemaking provisions of 5 U.S.C. 553. 
This letter will be published in the Federal Register. 

Sincerely, 
Epwarp GortrFRI£ED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-237) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Visa requirements on cotton, wool, and manmade fiber textile products manu- 
factured or produced in Sri Lanka 


There is published below a directive of June 15, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning visa 
requirements for cotton, wool, and manmade fiber textile products 
manufactured or produced in Sri Lanka. 

This directive was published in the Federal Register on June 21; 
1979 (44 F.R. 36221), by the committee. 


(QUO-2-1) 
Dated: August 21, 1979. 
G. Scorr SHREVE, 
Acting Director, 
Duty Assessment Division. 
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U.S. DeparTMENT OF CoMMERCE, 
Tue ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 15, 1979. 


Committee For The Implementation Of Textile Agreements 


ComMISSIONER OF CusTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: In accordance with the provisions of 
Executive Order 11651 of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977, you are directed to prohibit, effective 
on July 15, 1979, and until further notice, entry into the United States 
for consumption and withdrawal from warehouse for consumption of 
cotton, wool, and manmade fiber apparel products in categories 330- 
359, 431-459, and 630-659, produced or manufactured in Sri Lanka 
and exported on and after that date, for which the Government of Sri 
Lanka has not issued an appropriate export visa, fully described below. 
Merchandise exported before the effective date of this directive shall 
not be denied entry for consumption, or withdrawal from warehouse 
for consumption in the United States. 

The export visa will be a circular stamp in blue ink on the front of 
the invoice (special Customs invoice form 5515, successor document, 
or commercial invoice when that form is used) and will be signed by an 
authorized official of the Government of Sri Lanka. A facsimile of the 
visa stamp is enclosed. 

You are directed to permit entry into the United States for con- 
sumption and withdrawal from warehose for consumption of des- 
ignated shipments of cotton, wool, and/or manmade fiber textile 
products, produced or manufactured in Sri Lanka, notwithstanding 
the designated shipment or shipments do not fulfill the aforementioned 
visa requirements, whenever requested to do so in writing by the Com- 
mittee for the Implementation of Textile Agreements. 

A detailed description of the categories in terms of TSUSA numbers 
was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Septem- 
ber 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), March 22, 
1979 (44 F.R. 27545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Sri Lanka 
and with respect to imports of cotton, wool, and manmade fiber 
apparel from Sri Lanka have been determined by the Committee for 





CUSTOMS 37 


the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 
Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
Enclosure. 


(T.D. 79-238) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Visa requirements on cotton, wool, and manmade fiber textile products manu- 
factured or produced in the Philippines 


There is published below a directive of June 15, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning visa re- 
quirements on cotton, wool, and manmade fiber textile products 
manufactured or produced in the Philippines. This directive amends 


but does not cancel, that committee’s directive of August 31, 1976, 
(T.D. 76-307). 

This directive was published in the Federal Register on June 21, 
1979 (44 F.R. 36220), by the committee. 


(QUO-2-1) 
Dated: August 21, 1979. 
G. Scotr SHREVE, 
Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT OF COMMERCE, 
THE ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 15, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOMs, 
Department of the Treasury, 
Washington, D.C. 
Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive of August 31, 1976, from the chairman, Committee 
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for the Implementation of Textile Agreements, that directed you to 
prohibit, under certain specified conditions, entry into the United 
States for consumption and withdrawal from warehouse for consump- 
tion of cotton textiles and cotton textile products in categories 1-64 
(currently categories 300-369), wool textile products in categories 
101-132 (currently categories 400-469), and manmade fiber textile 
products in categories 200-243 (currently categories 600-669), pro- 
duced or manufactured in the Republic of the Philippines, for which 
the Government of the Republic of the Philippines had not issued 
an appropriate export visa. One of the requirements is that each visa 
include the signature of an official authorized by the Government of 
the Republic of the Philippines to issue visas. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as amended on 
December 15, 1977; pursuant to the provisions of the Bilateral Cotton, 
Wool, and Man-Made Fiber Textile Agreement of August 22 and 24, 
1978, between the Governments of the United States and the Republic 
of the Philippines; and in accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended by Executive Order 11951 
of January 6, 1977, the directive of August 31, 1976, is hereby 
amended, effective on June 21, 1979, to authorize the following officials 
of the Government of the Republic of the Philippines to issue export 
visas for merchandise exported after April 17, 1979: 

Troadio T. Quiazon, Jr. 
Jose T. Niverba 

Luis M. Duka, Jr. 
Aida B. Carbado 

Merchandise exported before April 18, 1979, that is accompanied 
by export visas signed by the following officials shall not be denied 
entry into the United States for consumption, or withdrawal form 
warehouse for consumption, until July 1, 1979: 

Troadio T. Quiazon, Jr. 
Conrado Sanchez, Jr. 
Eduardo G. Sanchez 
Alicia L. de la Cruz 

The actions taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of cotton, wool, and 
manmade fiber textile products from the Philippines have been deter- 
mined by the Committee for the Implementation of Textile Agreements 
to involve foreign affairs functions of the United States. Therefore, 
the directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs exception 
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to the rulemaking provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 
Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-239) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Singapore 


There is published below a directive of July 19, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 641 manu- 
factured or produced in Singapore. This directive amends, but does 
not cancel, that committee’s directive of December 28, 1978 (T.D. 
79-40). 

This directive was published in the Federal Register on July 24, 
1979 (44 F.R. 43330), by the committee. 

(QUO-2-1) 
Dated: August 21, 1979. 
G. Scott SHREVE, 
Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssIsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., July 19, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 28, 1978, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, 


299-743—79——_6 
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and manmade fiber textile products, produced or manufactured in 
Singapore. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool, and 
Man-Made Fiber Textile Agreement of September 21 and 22, 1978, 
between the Governments of the United States and the Republic of 
Singapore; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to increase, effective on July 19, 
1979, the level of restraint established in the directive of December 28, 
1978 for category 641 to 68,966 dozen.! 

The action taken with respect to the Government of the Republic 
of Singapore and with respect to imports of manmade fiber textile 
products from Singapore has been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, which are necessary to the implementation of 
such actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C, 553. This letter will be published in the Federal 
Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of. Textile Agreements. 


T.D. 79-240 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 
Peoples Republic of China yuan, Philippines peso, Singapore dollar, Thailand 
baht (tical) Brazil cruziero 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


1 The level of restraint has not been adjusted to reflect any entries after Dec. 31, 1978, 
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Brazil cruziero: 
I mee $0. 0373 
August 13-17, 1979 . 0373 


Peoples Republic of China yuan: 
August 6-10, 1979 . 643542 
August 13-17, 1979 . 646120 


Hong Kong dollar: 
August 6, 1979 $0. 193949 
August 7, 1979 . 194250 
August 8, 1979 . 194081 
August 9-10, 1979 . 193723 
August 13, 1979 . 193798 
August 14, 1979 . 194420 
August 15, 1979 . 194043 
August 16, 1979 . 193723 
August 17, 1979 . 194458 


Tran rial: 
August 6-10, 1979 . 0142 
August 13-17, 1979 . 0142 
Philippines peso: 
Augen’ 6-10, 1000. 4-6 2.8 Ise ---22-e5 $0. 1365 
August 13-16, 1979 . 1365 
August 17, 1979 . 1350 


Singapore dollar: 
August 6-7, 1979 . 463822 
August 8, 1979 . 462963 
August 9, 1979 . 464468 
August 10, 1979 . 465116 
August 13, 1979 . 464900 
August 14, 1979 . 464145 
August 15-16, 1979 . 464468 
August 17, 1979 - 463285 


Thailand baht (tical): 
August 6-10, 1979 . 0495 
August 13-17, 1979 . 0495 
(LIQ-3-CT:D:E) 
Date: August 21, 1979. 
Wituiam J. Waener III 
(For G. Scorr SHREVE, Acting 
Director, Duty Assessment Division). 
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Customs Decisions 
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Stmmon Omeaa, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Phototypesetters 
Court No. 71-12—02126 


PHOTOTYPESETTING Macutnes—MoreE THAN ENLARGERS 


Phototypesetting machines capable of photographic enlargement 
as an incident to their typesetting function, but not used for photo- 
graphic enlargement per se, are Sasaiiable as typesetting machines 
under item 668.25, TSUS, as claimed by the importer, rather than 
as photographic enlargers under item 722.18, TSUS, as classified by 
the Government. The imports are specially designed to utilize a 
patented photocomposing process, the essence of which is to permit 
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. the optical control of letter positioning during the photographic 
setting. The machines’ type selection and positioning features, which 
utilize the patented photocomposing process, make the imports more 
than simply ‘“enlargers,” as that term is commonly defined, and 
. consequently they are beyond the intended scope of item 722.18, 
TSUS. Cf. E. Green & Son (New York), Inc. v. United States, 59 
CCPA 31, C.A.D. 1032, 450 F. 2d 1396 (1971); United States v. 
Milton Diamond et al., 42 CCPA 9, C.A.D. 561 (1954). 


Common MEANING 


In the absence of a special commercial designation, the language 
of a tariff statute is to be construed in accordance with its common 
meaning. Further, the common meaning of a tariff term is a matter 
of law to be determined by the court; and in making such deter- 
mination, the court may rely upon its own understanding of the 
word or term used and may consult standard lexicographic and sci- 
entific authorities. The testimony of witnesses respecting common 
meaning is advisory only and has no binding effect on the court. 
United States v. National Carloading Corp. et al., 48 CCPA 70, 
C.A.D. 767 (1961); United States v. E. Besler & Company et al., 
64 COPA 121, 124, C.A.D. 1193, 557 F. 2d 270 (1977); United 
States v. Corning Glass Works, 66 CCPA—, C.A.D. 1216, 586 F. 2d 
822 (1978). 


LEGISLATIVE History—EXpLANATORY NoTEs 


The “Explanatory Notes to the Brussels Nomenclature” may 
properly be referred to as an aid to interpreting the provisions of 
the TSUS where there is a “close similarity in the wording” of 
the two provisions. United States v. Abbey Rents, 66 CCPA—, n.5, 
C.A.D. 1213, 585 F. 2d 501 (1978). On the basis of similarity of 
wording, the court finds no nexus between TSUS items 668.25 
and 722.18 and Brussels headings 84.34 and 90.09. 


SAME—AMBIGUITY 


Since the TSUS provisions for typesetting machines and en- 
largers in items 668.25 and 722.18 are clear and unambiguous, 
resort to legislative history is unnecessary and would be erroneous. 
United States v. Corning Glass Wrks, 66 CCPA —, C.A.D. 1216, 
586 F. 2d 822 (1978); C. J. Tower & Sons v. United States, 41 
CCPA 195, C.A.D. 550 (1954); Continental Manufacturing Co. 
et al. v. United States, 82 Cust. Ct. —, C.D. 4800 (1979). 


BurpDEN oF PrRoor 


In a classification case, the importer has a dual burden of proof: 
First, it must be shown that the Government’s classification is 
erroneous; second, the importer must establish the correctness of 
its claimed classification. Daisy-Heddon, Div. Victor Comptometer 
Corp. v. United States, 66 CCPA —, C.A.D. 1228, — F. 2d — (1979). 


TYPESETTING MAacHINES—KEYBOARD OPERATION 


Keyboard operation is not a sine qua non of a typesetting machine 
classifiable under item 668.25, TSUS. Technological advancements 
in the typesetting art will be judicially recognized in determining 
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whether a particular device is classifiable as a typesetting machine, 
and such classification is not restricted to machines that operate in a 
particular mode. Lanston Industries, Inc. v. United States, 49 
CCPA 123, C.A.D. 807 (1962) ; United States v. Consolidated Inter- 
national Equipment & Supply Co., 58 CCPA 145, C.A.D. 1018, 
442 F. 2d 376 (1971). 


Eo NominE Provision FOR TYPESETTING Macuines INCLUDES 
SprciAL PurposE PHOTOTYPESETTERS 


The fact that the imports are special-purpose display photo- 
typesetters without a keyboard and are suitable only for typesetting 
jobs involving a small amount of text, such as for a headline or 
advertisement, in contrast to the high- speed keyboard machines 
used for voluminous standardized text for newspapers or books, 
does not preclude classification of the imports under the eo nomine 
provision for typesetting machines, in accordance with their design 
and function. Cf. United States v. E. Besler & Company et al., 
64 CCPA 121, C.A.D. 1193, 557 F. 2d 270 (1977). 


Eo NominE DESIGNATION 


An eo nomine designation without limitation includes all forms 
of the article. United States v. National Carloading Corp. et al., 
48 CCPA 70, C.A.D. 767 (1961). 


SUMMARIES OF TRADE AND TARIFF INFORMATION 


The ‘Summaries of Trade and Tariff Information” are used as 
an aid in determining the scope of tariff provisions. Cases cited. 


Statutory ConstrucTtion—TarirF Acts WRITTEN FOR FUTURE 


Even assuming that at the time the TSUS became effective, 
phototypesetters were operated by means of a keyboard, it is 
inconceivable that Congress would have intended to foreclose 
from classification under item 668.25, TSUS, future innovations 
in typesetting, since tariff acts are written for the future. Lanston, 
supra, 49 CCPA at 128. 


[Judgment for plaintiff.] 
(Decided August 7, 1979) 


Serko & Simon, Esqs. (Joel K. Simon, Carl R. Soller and Margaret H. Sachter, 
Esqs., of counsel) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, 
Attorney in Charge, Field Office for Customs Litigation, Hdmund F. Schmidt 
and Jerry P. Wiskin, trial attorneys, Esqs., for the defendant. 


Newman, Judge: Plaintiff challenges the classification by customs 
of certain phototypesetting machines imported from West Germany 
in 1969, 1970, and 1971. The machines were classified as “Other 
[photographic] enlargers” and assessed with duty at the rate of 10 or 
9 per centum ad valorem, depending upon the date of entry, under 
item 722.18, TSUS, as modified by T.D. 68-9.' Plaintiff claims that 


1In one of the eight entries covered by this civil action, No. K-236030, — ns passed the merchandise 
under the provision for cameras in item 722.16, TSUS. 
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the imports are entitled to entry free of duty under the provision in 
item 668.25, TSUS, for typesetting machines. 
I have concluded that plaintiff’s claim should be sustained. 


Statutes Involved 


Tariff Schedules of the United States, 19 U.S.C. 1202: 
Classified under [schedule 7, part 2, subpart F): 
Photographic cameras (other than 
motion-picture cameras), photo- 
graphic enlargers, and  combina- 
tion camera-enlargers: 
* * * * x * Ea 


722.18 Other enlargers and  camera- 
enlargers [9%, 10% ad 
val. depend- 
ing on date 
of entry] 
Claimed under [schedule 6, part 4, subpart D]: 
Part 4 headnotes: 
1. This part does not cover— 
* * * * * 
(v) articles and parts of articles spe- 


cifically provided for elsewhere in the 
schedules. 


* * * * * * 


668.25 Linotype and typesetting machines, and 
parts thereof Free 


The Record 

The record in this case comprises the testimony of two witnesses on 
behalf of plaintiff and one witness on behalf of defendant. Plaintiff’s 
witnesses were Lawrence D. Klein, training manager for Berthold of 
North America, a subsidiary of H. Berthold, A.G. of Germany, man- 
ufacturer of the imported machines, and Kenneth Harlan Owen, prod- 
ucts specialist for Berkey Marketing Cos. Defendant called Joseph D. 
Fielder, an instructor in graphic arts and related subjects at New York 
City Community College. 

Each party submitted various exhibits. 

The pertinent facts are: 

In controversy are two machines sold under the names of “‘Staro- 
mat” and “Starsettograph.’”’ The Staromat and its less automatic 
counterpart, the Starsettograph, are phototypesetters designed to 
generate headline or display type, viz, type of one fourth inch in size 
or larger. Each machine has an upright bar affixed to the rear of a 
platform to which is attached a platen. The platen is in the shape of a 
shallow tray and is designed to hold sensitized paper or film bathed in 
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developer fluid.? The platen can be swiveled, and can be moved from 
side to side and from front to back on geared rollers, according to 
markings calibrated in millimeters for precise settings. 

Clamped to the upright bar is the head of the machine, containing a 
projection lamp, the light from which passes through a series of condenser 
lenses and mirrors to sharpen it, and then through a shutter mechanism 
containing a red filter. Below this point, the head of the machine 
contains a specially designed carrier with a slot on either side into 
which may be inserted a “font’’ 2 inches wide and 30 inches long,’ 
consisting of a strip of acetate encased in clear plastic. The font 
contains upper- and lower-case alphabets, punctuation, numerals, and 
symbols. Below each letter on the font is a “foundry bar’ (a bracket 
turned on its side) that aids the operator in proper spacing of the type. 

In addition to using the foundry bars, proper spacing of the type 
characters is achieved by means of a millimetric ruler that is on the 
front of the machine, or by use of his eye the operator can place a letter 
any distance from the preceding letter. The font carrier has guides, 
pressure fingers, and rollers designed to hold the long strip font firmly 
under tension, and to allow the operator to move the font from side to 
side through the carrier by means of a crank to select the desired 
letters on the font. A lever automatically shifts the carrier forward or 
backward for setting upper- or lower-case letters. The carrier will 
accept only the fonts specifically made for it by the manufacturer 
of the machines, and thus will not accept photographic negatives or 
slides in the ordinary range of sizes. In this connection, plaintiff’s 
witness Owen knew of no carriers in photographic enlargers that would 
accept the type font used with the instant machines and move it with 
precision from one letter to another (R.123). 

Type is set or composed with the Staromat and Starsettograph in 
the following manner: The operator inserts the type font into the 
special carrier in the head of the machine. He then places a sheet of 
photosensitive paper or film on the platen, moistens it with an acti- 
vating fluid, turns on the lamp (which remains on until the entire 
job is completed),* and shifts the font to select the first letter. An 
image of the first letter is projected through the red filter and appears 
on the sensitized typesetting paper or film, which is not sensitive to 
red light. Guided by this trial image, the operator raises or lowers 
the head to control the size of the letter being projected, and moves 


2 Ina photographic enlarger, the photosensitive paper or film is held by an easel. 

8 Owen testified that he had never seen photographic negatives or slides of this size used in a photographie 
enlarger. 

4 Unlike a photographic enlarger in which the light is turned off after each exposure, the light source for 
the instant machines remains on constantly once the machines are turned on, which is necessary for the 
proper positioning of the letters in setting type. 
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the platen by a lever to position the type image on the photosensitive 
paper in accordance with his design. For example, the platen is moved 
forward or backward to set one line of type over another in a headline 
comprised of two lines. Platen movement is calibrated in 1-millimeter 
increments, “so that positions can be gotten back to again, if you 
have to reproduce the job” (R. 51). 

The letters on the font (exhibit 4) are five-sixteenths inch, and can 
be used without enlargement or reduction. To set larger or smaller 
type, the head of the machines must be raised or lowered. Thus, 
through enlargement or reduction of the characters on a single font, 
there is an infinite choice of type sizes available ranging from approx- 
imately }42 to 5% inches. 

So that the composed type will reproduce well in the various stages 
of printing, the machines adjust focus and exposure in relation to the 
size of the type being set, to obtain the sharpest and blackest image 
possible. The Staromat performs this function automatically by means 
of an electronic control box that is part of the machine as imported. 
The Starsettograph also performs this function, but not automatically. 

When the type is correctly positioned and the operator triggers an 
exposure, the red filter automatically swings out of the way so that 
light projects through the font onto the photosensitive paper or film. 
The light goes through only the letter or symbol on the font that is 
brought into position, which would be an area approximating three- 
eighths by one-half inch. 

The imported machines are designed to utilize a patented photo- 
composing process (exhibit B), the essence of which is to permit the 
optical control of letter positioning during the photographic setting 
—that is, the operator can visually watch the formation of a word 
through single letters, as in writing, and can regulate the positioning 
of the various letters” (exhibit B, col. 1, lines 16-18). The image of a 
letter begins to develop immediately on the phototypesetting paper 
or film because of the special activator fluid in the platen. By the time 
the operator has selected the next letter, the image of the first has 
blackened sufficiently so that it acts as a guide to position a red or safe 
trial image of the second type character on the paper in the desired 
relation to the first by shifting the platen. In order to correctly posi- 
tion the second letter, the operator must see where the first letter is 
located. The foregoing operation is repeated letter by letter and line 


5 The red filter is connected to a solenoid spring, so that when exposure is triggered, the solenoid pulls the 
filter out of the path of the light, and when exposure is completed, the filter returns to position automatically 
covering the hole through which the light is transmitted. Owen had never seen an enlarger incorporating 
8 red filter that automatically swings in and out of place (R. 120). However, he had seen red filters that had 
been attached to enlargers which could be moved manually that were at one time used in the place of a timer, 
but “they are somewhat vistigial organs of the past” (R. 120-21, 132). 
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by line on the same sheet of photosensitive paper, which remains in 
full view throughout. Hence, the operator of the machines is able to 
see the entire typesetting job as it progresses, which aids the composi- 
tion and positioning of the type on the sheets of paper or film. 

The paper or film on which type has been set is placed into a fixing 
bath to terminate its sensitivity. The life of the exposed paper is about 
6 months to 1 year, as contrasted to paper used for black and white 
photographic enlargements, which will last about 50 years. A short 
life for the exposed phototypesetting paper is adequate since the 
product is usually pasted into a total composition with other materials, 
the whole page is then photographed, and the negative is used to make 
a printing plate. 

Staromat and Starsettograph machines are designed for composing 
type used in headlines, advertisements, various printed forms, and 
catalogs. Plaintiff’s witness Klein testified that from his knowledge of 
the list of buyers of the machines, none of the machines were sold to 
photographic enlargement houses (R. 71). Defendant’s witness 
Fielder identified as typesetters several phototypesetting machines 
that operate similarly to a photographic enlarger or have enlargement 
capabilities (R. 159-62). Additionally, Fielder testified that the 
Staromat “operates on the same principle as a photographic enlarger” 
(R. 148). 

As shown on pages 4 and 5 of plaintiff’s brochure (defendant’s 
exhibit A), the imported machines can produce a wide range of typo- 
graphic styles and special effects. Thus, typefaces can be set in con- 
densed, extended, italicized, and backslanted styles. Typefaces can 
also be screened, reversed, shaded, drop-shadowed, or combined with 
tone. In addition to setting type in a straight line, type may be com- 
posed in a variety of circular, spiral, bounced, staggered, jumbled, step, 
and repeat or tight settings, and letters may be intentionally blurred, 
smeared, or distorted to create special effects. : 


Summary of Parties’ Contentions 


Defendant contends that its classification of the imported machines 
under item 722.18, TSUS, is supported by the common meaning of 
the term “enlarger,” and by legislative history. Moreover, defendant 
maintains that since the imports are specifically provided for as en- 
largers under item 722.18, these imports must in any event be excluded 
from classification as typesetting machines under item 668.25 by 
virtue of headnote 1(v), schedule 6, part 4, which excludes from part 
4 articles specifically provided for elsewhere in the schedules. 

Plaintiff argues that the imported machines have features that dedi- 
cate them for use in typesetting which are not embraced by the mean- 
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ing of the term “enlarger” as used in item 722.18, but are encompassed 
by the provision for “typesetting machines” in item 668.25. Further, 
plaintiff contends that legislative history supports the classification 
of the imports as typesetting machines. 
Opinion 
1 
Resolution of the issue requires a determination of the meaning of 
the eo nomine provision for “‘enlargers’” as this term is used in item 
722.18, TSUS. Fundamentally, in the absence of a special commercial 
designation, the language of a tariff statute is to be construed in ac- 
cordance with its common meaning. Further, the common meaning 
of the word “enlarger” is a matter of law to be determined by the 
court; and in making such determination, the court may rely upon its 
own understanding of the word or term used and may consult standard 
lexicographic and scientific authorities. The testimony of witnesses 
respecting common meaning is advisory only and has no binding effect 
on the court. United States v. National Carloading Corp. et al., 48 
CCPA 70, C.A.D. 767 (1961); United States v. E. Besler & Company 
et al., 64 CCPA 121, 124, C.A.D. 11938, 557 F. 2d 270 (1977); United 
States v. Corning Glass Works, 66 CCPA —, C.A.D. 1216, 586 F. 2d 
822 (1978). 
In support of its position that the imported machines fall within 
the common meaning of the term “enlarger,” defendant cites: 
LaCour and Lathrop, ‘‘Photo Technology” (1966), at page 113: 
Enlargers 
Basically all enlargers consist of a light source, a means of 
distributing the light evenly, a negative carrier, a lens, a focusing 
device, a means of changing the distance of the lens to a negative 
and an easel for holding the paper. 


and 
Webster’s Third New International Dictionary (1963), at 
page 754: 
One that enlarges, specif.: an optical projector used to produce 
a photographic enlargement. 

Defendant maintains that the manner in which the imported 
devices operate coincides with the common meaning of the term 
“enlarger.” Plaintiff, on the other hand, while conceding that the 
imported machines can enlarge (or reduce) the size of the font charac- 
ters in the process of phototypesetting, vigorously argues that enlarge- 
ment is only one aspect of the patented photocomposing process for 
which the machines were designed, and that the imports have ad-: 
ditional features enabling the operator to select and compose type 
used in printing, which features distinguish the imports from photo- 
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graphic enlargers. In short, plaintiff contends that in the photo- 
composing of type the instant machines do not function simply as 
enlargers, but rather as typesetters. I agree. 

The record amply supports the conclusion that the phototypesetting 
function performed by the Staromat and Starsettograph is more than 
photographic enlargement. The Government’s classification of the 
machines as enlargers is thus predicated upon a single phase of the 
machines’ typesetting function. In addition to their enlargement 
capability, the imports incorporate features for type selection and 
positioning that are not encompassed by the common meaning of the 
term “enlarger.” Simply put, I find that the machines in issue are 
designed for photocomposing of type, and in performing that function 
they do more than simply enlarge. 

As indicated supra, the photocomposing process performed by the 
machines in issue is covered by a patent (No. 3,196,016), introduced 
in evidence by defendant (exhibit B). That the essence of the patented 
process is not photographic enlargement, but rather the facilitation 
of letter positioning, is made abundantly clear from the following 
portion of the patent specification (exhibit B, col. 1, lines 14-18) :® 

* * * A special advantage of the invention (photocomposing 
process) is the optical control during the photographic setting— 
that is, the operator can visually watch the formation of a word 
through single letters, as in writing, and can regulate the posi- 
tioning of the various letters. [Italic added.] 

The patented photocomposing process utilized by the machines 
is further described in the portion of the descriptive pamphlet cover- 
ing the Staromat introduced in evidence by defendant (exhibit A, p. 3): 

* * * Special sensitized typesetting paper or film’ is wetted 
in a special activator and is squeezed onto the print stage, or it 
is held on the stage with magnetic strips and the activator is 
applied with a hand applicator. The image is projected, distor- 
tion free, through a red filter that automatically swings out of 
place when the electronically controlled exposure is made by a 
foot switch. The image appears in black on the paper within 
seconds, as you simultaneously position the next letter through 
the red filter that returns to position in the light path. The 
operation is repeated letter by letter, and line by line on the 
same sheet of paper, which remains in full view throughout. This 
ability to see the entire typesetting as you work, permitting easier 
composition and flexible positioning, is but one of the essential 


*If the photocomposing process set forth in patent No. 3,196,016 (1965) was simply photographic enlarge- 
ment, it is obvicus that the patent would not have been issued in the light of the prior art in the photog- 
raphy field. 

7 The patent specification states (col. 2, lines 22-25): “These materials are approximately 200 to 300 times 
less sensitive than normal paper for photographic enlarging, and are generally used for contact printing only.” 
[Italic added.] 
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advantages of Staromat over other comparable phototypesetting equip- 
ment. * * * [Italic added.] 

The pamphlet further states that ‘The Starsettograph uses the 
same positive visual control system * * * as the Staromat’’ (ex- 
hibit 3). 

Illustrating how a word is composed photographically under optical 
control, the specification of the patent reads (col. 2, lines 39-40): ‘““The 
device used works similar to a photographic enlarger.” [Italic added.] 
Significantly, the specification does not say that the device used ‘‘is’’ 
a photographic enlarger. 

Although the imported machines are somewhat “similar” to en- 
largers, the common meaning of the term “enlarger” does not embrace 
the features incorporated in the imports that are designed to facilitate 
the selection and precise positioning of a series of continuously de- 
veloping images (viz, type characters) according to the operator’s 
design. As previously mentioned, these mechanisms include a font 
carrier for the selection of individual letters for exposure,® and a 
movable platen designed for the positioning of type. Also, as previously 
noted, the platen is tray-shaped so that the photosensitive paper or 
film can be moistened with developer fluid to permit the rapid posi- 
tioning of a sequence of type characters, which is the key to the 
patented photocomposing process used by the instant machines. 
Consequently, each exposed letter immediately begins to develop, 
and the operator can position the red-filtered image of the following 
letter in relation to it.? Unlike photographic enlargers, the Staromat 
and Starsettograph incorporate a red filter that operates automatically 
to allow the positioning of type by visual reference to type already set. 
Further, unlike the light source in an enlarger, which is turned on and 
off for each exposure, the light source in the instant machines remains 
lit while an entire series of letters is being set, not only to prevent the 
uneven exposure and delay that would result if the light were turned 
on and off after each letter was set, but to illuminate the position of 
each letter before exposure. 

It is undisputed that the imported machines perform photographic 
enlargement. The machines’ enlargement feature permits the setting 
of an infinite number of type sizes within a certain range using a single 
font, which contributes to the efficiency and economy of the photo- 


8 Defendant’s exhibit A, p. 3, states: ““With a single conveniently-placed, multi-purpose, hand-sized 
control knob, the operator simultaneously changes magnification and advances the font from letter to letter. 
Another lever automatically shifts from upper to lower case letters, or visa versa. [Italic added.]} 

® Plaintiff’s witness Owen testified that he had never seen an easel of a photographic enlarger which was 
designed to hold a developer in a tray at the time of exposure; that he had never seen paper coated with a 
developer at the time of exposure used in a photographic enlarger; and that the operator of a photographic 
enlarger does not want the image to start appearing on the sensitized paper at the time of the exposure 
(R. 111-12). 
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typesetting operation. Thus, specific sizes of type required for partic- 
ular printing jobs are available without the necessity for having on 
hand many different sizes of characters, which was required when 
typesetting was performed by the old system of using metal fonts. 

To summarize, the record establishes that while the imported 
machines perform photographic enlargement, such feature is ancillary 
to their sole function as typesetting machines.’° In view of the 
machines’ special features for the selection and positioning of type 
under optical control, defendant’s characterization of the imports as 
enlargers is plainly simplistic. The short of the matter is that as photo- 
typesetters, the imported machines represent something more than 
“enlargers” as such term is commonly defined, and consequently they 
are beyond the intended scope of item 722.18, TSUS. Cf. E. Green & 
Son (New York), Inc. v. United States, 59 CCPA 31, C.A.D. 1032, 450 
F. 2d 1396 (1971); United States v. Milton Diamond et al., 42 CCPA 9, 
C.A.D. 561 (1954). 

2 


In support of its classification of the imports as “enlargers,” the 
Government urges the court to apply the well-established rule that an 
eo nomine designation of an article, without limitation or contrary 
legislative intent, judicial decision or administrative practice includes 
all forms of the article, Nootka Packing Co. et al. v. United States, 22 
CCPA 464, T.D. 47464 (1935). In this connection, defendant posits 
that the imports are “nothing more than specialized enlargers’’ 
(brief, at 19), citing Fairchild Camera & Instrument Corp. et al. v. 
United States, 53 CCPA 122, C.A.D. 887 (1966), and United States v. 
Carl Zeiss, Inc., 27 CCPA 12, C.A.D. 54 (1939). 

In Fairchild Camera, certain photofluorographic cameras, together 
with certain items of auxiliary equipment, were classified by the 
Government as photographic cameras under paragraph 1551 of the 
1930 Tariff Act. There, plaintiff claimed that the imports were more 
than cameras, and that their proper classification was under the 
provision in paragraph 353 of the act covering electric X-ray ap- 
paratus, instruments, and devices. The Court of Customs and Patent 
Appeals found that the imports were special-purpose cameras designed 
solely for taking photofluorographic pictures in connection with an 
X-ray system known as photofluorography. In addition to their use 
for picture taking, it appeared that the imports were consistently 
described in sales literature as cameras, and the witnesses admitted 
that they were cameras. Citing the Zeiss case, our appellate court 
held that in classifying the imports as cameras it was unimportant 


10 Defendant’s witness Fielder conceded that various machines which set type photographically on sensi- 
tized paper or film and have enlarging capability are typesetting machines (R. 159-63). 
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that they were not adapted to general picture taking, but were special 
purpose cameras designed to photograph but one particular object. 

In Zeiss, certain cameras used solely for purposes of photographing 
the retina of the eye for ophthalmological purposes, and which could 
not be used for any other purpose, were held to be classifiable as 
photographic cameras under paragraph 1551 of the 1930 Tariff Act, 
as claimed by the importer, rather than as testing or recording instru- 
ments for opthalmological purposes, as classified by the Government. 
The Court of Customs and Patent Appeals held that the mere fact 
the cameras were used exclusively to photograph a particular object 
for a special purpose did not change their status as photographic 
cameras. 

Fairchild Camera and Zeiss are factually distinguishable from the 
present case. In both cases, the subject cameras, although intended 
for specialized uses, were designed solely for picture taking. Signifi- 
cantly too, in, Fairchild Camera the merchandise was described in 
the sales literature as cameras, and the witnesses admitted that the 
articles were cameras. In sharp contrast, here the record shows that 
the Staromat and Starsettograph were not designed for the purpose 
of enlarging photographs, and that enlargement is but merely one 
phase of the machines’ phototypesetting function. Moreover, the 
imported machines are not referred to in the sales literature as photo- 
graphic enlargers, but rather as phototypesetters. In a word, the 
record establishes that the Staromat and Starsettograph are specialized 
phototypesetters rather than specialized enlargers. 


3 


We now consider defendant’s contention that legislative history 
supports its classification of the imports as enlargers. On this aspect, 
defendant points to the ‘Explanatory Notes to the Brussels Nomen- 
clature.”’ It must be recognized that the ‘Explanatory Notes” may 
properly be referred to as an aid to interpreting the provisions of the 
TSUS where there is a “close similarity in the wording” of the two 
provisions. United States v. Abbey Rents, 66 CCPA —, n. 5, C.A.D. 
1213, 585 F. 2d 501 (1978). Accordingly, it is appropriate to initially 
examine the language of the Brussels provisions relied upon by de- 
fendant. These provisions read: 

84.34—MacuInery, APPARATUS AND ACCESSORIES FOR TYPE- 
FounpDInG oR TypE-SErtTine; * * * 
* * * * * * * 
90.09—ImacE Prosecrors (OTHER THAN CINEMATOGRAPHIC 


Prosectors), PHotograpHic (Excerpt CrINEMATO- 
GRAPHIC) ENLARGERS AND REDUCERS. 
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It is immediately apparent that there is no “close similarity in the 
wording” of the Brussels provisions quoted above and TSUS items 
668.25 and 722.18. However, inasmuch as both parties heavily rely 
upon the ‘Explanatory Notes to the Brussels Nomenclature” in sup- 
port of their respective positions, further discussion of Brussels is 
warranted. 

The “Explanatory Notes,” volume III, pages 853-54, indicate that 
Brussels heading 84.34 excludes ‘‘photographic enlargers or reducers,” 
but includes “phototypesetting and composing machines which 
actually set type even though the type is photographed after it has 
been set.”” With respect to the latter machines, the ‘‘Notes” go on to 
explain (at p. 854): 

* * * These machines operate, for example, by successively 
photographing characters mounted on revolving discs, or by 
photographing the face of special matrices. They either in- 
corporate a keyboard or similar device, or are operated from 
paper bands previously perforated on a separate machine * * * , 

Although the instant-display phototypesetters do not operate in 
the precise manner described above, they are nevertheless “photo- 
typesetting and composing machines which actually set type even 
though the type is photographed after it has been set.” I conclude, 
therefore, that the imports are within the purview of heading 84.34 
of the Brussels nomenclature. 

Defendant, however, insists that the Staromat and Starsettograph 
are ‘photographic enlargers and reducers of the type used in the 
preparation of printing plates and cylinders for the printing industry” 
within the ambit of Brussels heading 90.09 (“Explanatory Notes,” 
vol. III, p. 1031), and that the machines fall within the following 
definition of photographic enlargers and reducers (ibid.): 

* * * These usually consist of a light source, a diffusing 
screen or a condensing lens, a negative holder, one or more ob- 
jectives with a focusing device (often automatic), and an easel 
for supporting the sensitized paper; these parts are mounted on 
an adjustable vertical or horizontal support. 

The type selection and positioning features, discussed supra, 
which exclude the instant machines from the common meaning of the 
term “enlarger,” also exclude them from the above-quoted definition. 
To reiterate briefly, the imports operate similarly to photographic 
enlargers, but “in addition” possess the mechanisms for the rapid and 
precise positioning of type under optical control, which is the essence 
of the patented photocomposing process for which the machines were 
designed. Plainly, then, these additional features make the imports 
typesetting machines within the purview of Brussels heading 84.34, 
rather than photographic enlargers covered by item 90.09. 
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In summary, I do not find the nexus, asserted by defendant, between 
the Brussels and TSUS provisions preticated upon similarity of word- 
ing. Moreover, I find the TSUS provisions for typesetting machines 
and enlargers in items 668.25 and 722.18 to be clear and unambiguous, 
and consequently resort to legislative history is unnecessary and would 
be erroneous. United States v. Corning Glass Works, supra; C. J. Tower 
& Sons v. United States, 41 CCPA 195, C.A.D. 550 (1954) ; Continental 
Manufacturing Co. et al. v. United States, 82 Cust. Ct. —, C.D. 4800 
(1979). Indeed, assuming arguendo that resort to the Brussels nomen- 
clature were necessary in this case, the ‘Explanatory Notes” support 
plaintiff’s position. 

4, 

It is well settled that in a classification case, the importer has a dual 
burden of proof: First, it must be shown that the Government’s 
classification is erroneous; second, the importer must establish the 
correctness of its claimed classification. Daisy-Heddon, Div. Victor 
Comptometer Corp. v. United States, 66 CCPA —, C.A.D. 1228, — 
F. 2d — (1979). 

Having concluded that the imports are more than enlargers within 
the purview of item 722.18, TSUS, we now turn to assessing de- 
fendant’s argument that plaintiff has failed to prove that the imports 
are classifiable as typesetting machines under item 668.25 because the 
machines have no keyboard. 

In support of its argument that the provision for typesetting ma- 
chines in item 668.25 is restricted to machines having keyboards, de- 
fendant cites Lanston Industries, Inc. v. United States, 49 CCPA 123, 
C.A.D. 807 (1962). 

Lanston involved certain monophoto machines that were classified 
by the Government as photographic cameras under paragraph 1551, 
Tariff Act of 1930, and were claimed by the importer to be classifiable 
as typesetting machines under paragraph 1643, Tariff Act of 1930. 
As in the case of the present devices, the monophoto machines set or 
composed type photographically. In determining whether the mono- 
photo machines were classifiable as typesetting machines, our ap- 
pellate court compared them with the older, well-known monotype 
typesetting machines, which utilized a hot-metal casting operation 
controlled by a keyboard-operated, tape-punching apparatus. Judge 
Rich, writing for a majority of the court, pointed out the similarities 
between the older monotype machines and the newer monophoto 
machines, and concluded that the monophoto machines were nothing 
more than a technical advance in typesetting which Congress must 
have have foreseen. Further, Judge Rich admonished against trying 
‘‘to search out nice differences between one kind (of typesetting ma- 
chine) and another or exclude improvements” (49 CCPA at 128). 
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Although the court pointed out in Zanston that keyboard operation 
was one of the similarities between the monotype and monophoto 
machines, I do not read the court’s opinion to hold that keyboard 
operation is a sine qua non of a typesetting machine. On the contrary; 
the ratio decidendi of Lanston is that technological advancements in 
the typesetting art will be judicially recognized in determining whether 
a particular device is classifiable as a typesetting machine, and that 
such classification is not restricted to machines that operate in a 
particular mode. 

In the later case of United States v. Consolidated International 
Equipment & Supply Co., 58 CCPA 145, C.A.D. 1018, 442 F. 2d 376 
(1971), certain “multineg’” or “step and repeat’? machines that 
prepared printing plates by photocomposition, were held classifiable 
as typesetting machines under paragraph 1643, Tariff Act of 1930, 
following the rationale of Lanston, notwithstanding the fact that the 
multineg machines had no keyboard The appellate court held in a 
per curiam opinon (58 CCPA at 146-47): 

We agree in particular with the findings of the Customs Court 
that the involved machines embody a function which bears an 
essential resemblance to and is a technological advancement over 
the basic process of lithography, and with its holding that the 
rationale of our decision in Lanston Industries, Ine. v. United 
States, 49 CCPA 123, C.A.D. 807 (1962) thus requires that these 

machines be treated for tariff purposes as coming under the eo 
nomine provision designed to cover machines which carry out that 
process. The function of the lithographing process involves the 
setting of type by means of photocomposing on sensitized material. 
Since lithography was in existence on the date of enactment of 
the 1930 act and clearly had to be included within the duty-free 
provision for “all typesetting machines” in paragraph 1643 of that 
act and since the involved machines ‘‘are used by the same trade, 
the same people, and for substantially the same purpose, viz, the 
production of printing plates,” it follows that they should also be 
entitled to classification under the provisions of that paragraph. 
[Italic added.] 

The machines presently before us, like those in Lanston and Con- 
solidated International, set or compose type by photographic means 
on sensitized material, and thus represent a technological advance 
in typesetting. Hence, the rationale of those cases is apposite here. 
Those cases teach that such technological advancements in type- 
setting as photocomposition are within the purview of the tariff pro- 
vision for “typesetting machines.” The fact that the Staromat and 
Starsettograph are special-purpose display phototypesetters without 
a keyboard and are suitable only for typesetting jobs involving a 
small amount of text, such as for a headline or advertisement, in 
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contrast to the high-speed keyboard machines used for voluminous 
standarized text for newspapers or books, does not preclude classifica- 
tion of the imports under the eo nomine provision for typesetting 
machines, in accordance with their design and function. Cf. United 
States v. Besler, supra (special purpose cameras “‘held’’ not precluded 
from classification as cameras). Since I have determined that the 
merchandise in issue is a form of typesetting machine, I am persuaded 
this case is controlled by the well-established rule, mentioned supra, 
that an eo nomine designation without limitation includes all forms of 
the article. United States v. National Carloading Corp., supra, at 74. 

The conclusion reached herein that, as phototypesetters, the im- 
ports are classifiable under item 668.25, TSUS, is also confirmed by 
the following statement in 8 “Summaries of Trade and Tariff In- 
formation” (1969), schedule 6, page 247-48: " 

There are several typesetting methods in common use; the 
more important ones are hand typesetting, Linotype and Inter- 
type, Monotype, Ludlow, phototypesetting, computer typesetting, 
and cold typesetting. 

* * * * * * * 

Phototypesetting represents modifications of the already exist- 
ing methods, providing a fast, low-cost method of typesetting. 
In this method the melting pot and mold are replaced by a photo- 
graphic unit. Newer types of phototypesetting systems are tape- 
controlled. The necessity of making proofs, required by metal 


linecasting machinery, is eliminated. The reproduction is generally 
of very high quality. Phototypesetting methods are used for busi- 


ness forms, book printing, and classified sections of newspapers. 
[Italic added.| 


It may be noted that keyboard operation is not mentioned by the 
Tariff Commission (now International Trade Commission). Addition- 
ally, it should be observed that defendant’s witness Fielder defined a 
“typesetter” ' as: “‘A device that generates characters that are even- 
tually to be mass produced in a printing process” (R. 159). This 
definition also makes no mention of keyboard operation. 

Finally, since there is nothing in item 668.25, TSUS, that limits the 
provision to machines with keyboards, defendant’s restrictive inter- 
pretation is fundamentally at odds with the statute. Assuming argu- 
endo that at the time the TSUS became effective (Aug. 31, 1963) 


11 The “Summaries of Trade and Tariff Information” have been frequently referred tc as an aid in deter- 
mining the scope of tariff provisions. See e.g.: Pistorino & Co., Inc. v. United States, 66 CCPA —, C.A.D. 
1227, — F. 2d — (1979); American Bristle & Hair Drawing Co. et al. v. United States, 59 CCPA 104, C.A.D. 
1048, 458 F. 2d 524 (1972); Tanross Supply Co., Inc. v. United States, 58 CCPA 26, 31, C.A.D. 1000, 433 F. 2d 
1332 (1970). See also Lyons Export & Import, Inc. v. United States, 59 CCPA 142, 144, C.A.D. 1056, 461 F. 2d 
830 (1972); The Englishtown Corporation v. United States, 64 CCPA 84, C.A.D. 1187, 553 F. 2d 1258 (1977). 

12 The term “‘typesetter” is synonymous with ‘‘typesetting machine.” See ‘The Random House Dic- 
tionary of the English Language’’ (unabridged ed. 1969), p. 1533. 
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phototypesetters were operated by means of a keyboard, it is incon- 
ceivable that Congress would have intended to foreclose from classi- 
fication under item 668.25 future innovations in typesetting. Appropos 
is the following apt comment by Judge Rich in Lanston (49 CCPA 
at 128): ‘We are also mindful of the truism that tariff acts are written 
for the future.” 

Concluding, I find that the machines involved in this case are more 
than enlargers as classified by the Government, and that they are in 
fact and law, typesetting machines entitled to entry free of duty 
pursuant to item 668.25, TSUS. Judgment will be entered accordingly. 


(C.D. 4816) 
OzEen SounpD DEVICES, PLAINTIFF v. UNITED STATES, DEFENDANT 


On Plaintiff's Motion for Judgment on the Pleadings and Defendant's 
Cross-Motion for Summary Judgment 


Court No. 78-3-00506 
[Plaintiff’s motion denied; defendant’s cross-motion granted.] 
(Dated August 7, 1979) 


Mandel & Grunfeld (Murray Sklaroff on the briefs) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, Field Office for Customs Litigation (Saul Davis on the briefs), 
for the defendant. 


Materz, Judge: This case concerns the proper tariff classification 
of merchandise which is virtually the same as the merchandise in- 
volved in Mattel, Inc. v. United States, 76 Cust. Ct. 84, C.D. 4639 
(1976). In Mattel, articles invoiced as ‘‘voice units’ which were in- 
serted into dolls and other objects to reproduce prerecorded sentences 
or sayings were held to have been properly classified by Customs 
under item 737.90 of the Tariff Schedules of the United States (TSUS), 
as modified by T.D. 68-9, as parts of toys, not specially provided for, 
rather than under item 685.32, as modified by T.D. 68-9, as phono- 
graphs, as the plaintiff-importer contended. 

In the present case the imported merchandise was invoiced as 
“B. O. Talking Mechanisms with Record No. D453” (hereafter 
“talking mechanism”). The talking mechanism consists of a turntable, 
spindle, tone arm assembly, stylus, loudspeaker cone, and a record, 
and is the same in all material respects as the merchandise invoiced in 
Mattel, except that the merchandise in the present case is driven by 
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a battery-operated electric motor rather than a clock spring and string 
mechanism. 

In Mattel, the court held that the imported merchandise contained 
two separate and distinct essential elements (the phonograph device 
and the record) and therefore could not be classified under item 685.32, 
the eo nomine provision for phonographs, since the merchandise was 
“more than as well as other than the phonographs encompassed by 
item 685.32 * * *.” 176 Cust. Ct. at 91. 

Plaintiff has moved for judgment on the pleadings in this case 
claiming that Mattel is not stare decisis of the issues involved in this 
case on the ground that: (1) Records have consistently been held to 
constitute parts of phonographs and, therefore, the talking mechanism 
is a phonograph within the scope of item 685.32;? (2) the talking 
mechanism is not “more than” a phonograph;’ and (3) in any event, 
the talking mechanism is properly classifiable under item 688.40 as 
electrical parts of articles, not specially provided for, since that pro- 
vision is assertedly more specific than item 737.95.‘ 

Statutes Involved 
Classified under [schedule 7, part 5, subpart E]: 
Toys, and parts of toys, not specially 
provided for: 

* * * * 
737.955 Other 17.5% ad val. 
Claimed under [schedule 6, part 5]: 

* * * * 
685.32 Record players, phonographs, record 


changers, turn-tables, and tone 
arms, and parts of the foregoing-- 5.5% ad va 


Alternatively claimed under [schedule 6, part 5]: 


688.40 Electrical articles, and electrical parts of 
articles, not specially provided for 5.5% ad val. 


Also relevant is schedule 7, part 2, subpart G, item 724.25, which 
provides for “phonograph records * * *,” 


1In Mattel, it was undisputed that the voice units were parts of toys. It was also undisputed that the 
provision for phonographs in item 685.32 is a specific provision within the meaning of general interpretative 
rule 10(ij) which provides that a provision for “parts” of an article does not prevail over a specific provision 
for such parr. See also headnote 1 of schedule 7, pt. 5, subpart E. Thus, in Mattel, ifthe imported articles were 
phonographs within the ambit of item 685.32, as claimed, then general interpretative rule 10(ij) and head- 
note 1 would require that the phonograph provision prevail over the item 737.90 “‘parts of toys’’ provision. 
In these circumstances, the single issue in Mattel—and the major issue here—was whether or not the importa- 
tions constituted “‘phonographs”’ within the meaning of item 685.32. See 76 Cust. Ct. at 86. 

2 This argument was not presented or considered in Mattel. 

3 This argument was fully briefed and decided by the court in Mattel. However, plaintiff contends that in 
so holding the court erred. 

4 This argument was not presented or considered in Mattel. 

5 On Jan. 1, 1976, item 737.90 was renumbered item 737.95. See Executive Order 11888, Nov. 24, 1975, effee- 
tive Jan. 1, 1976. Apart from this renumbering, the two items are identical. 
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Against this background we consider first whether the decision in 
Mattel is stare decisis of the present action bearing in mind that ‘(a) 
decision in a prior case involving the same merchandise and the same 
issue is ordinarily stare decisis of the succeeding case.” Sturm. ‘A 
Manual of Customs Law” (1974), page 368. However, in the present 
case several new arguments have been presented which were not 
raised or considered in Mottel. Additionally, plaintiff insists that 
Mattel was erroneously decided. In these circumstances, the court 
will not apply stare decisis. See, e.g., Heriz v. Woodman, 218 U.S. 205 
(1910); M. Pressner & Co. v. United States, 56 Cust. Ct. 489, C.D. 
2686 (1966). 

This brings us to plaintiff’s main contention that records have been 
consistently held to constitute parts of phonographs and that the 
talking mechanism is therefore a phonograph within the scope of item 
685.32. In support of this contention, plaintiff relies on the following 
vases where the courts held that under the Tariff Acts of 1909, 1922, 
and 1930, records were parts of phonographs: American Express Co. 
et al. v. United States, 4 Ct. Cust. Appls. 279, T.D. 33490 (1913); 
Louis Bauer v. United States, 66 T.D. 1060, Abs. 29235 (1934); 
Thomas & Pierson v. United States, 44 'T.D. 470, Abs. 46515 (1923).® 
Further, plaintiff places emphasis on Landay Bros. v. United States, 5 
Ct. Cust. Appls. 498, T.D. 35151 (1915), where steel needles for 
phonographs, some of which were permanently fitted into the phono- 
eraphs, were held to be parts of phonographs under the Tariff Act of 
1909. As basis for this holding, the court pointed out that a phono- 
eraph without a needle was not a complete machine and that without 
these needles the phonograph could not reproduce sound. Thus, the 
court concluded that the needles in question “are just as much parts 
of phonographs as are the records to which such needles are applied 
in order to reproduce sounds and are subject to the same tariff classifi- 
cation.” 5 Ct. Cust. Appls. at 500. From this, plaintiff asserts that the 
court in Landay recognized that a phonograph with one of its essential 
parts (a needle), whether permanently attached or replaceable, was 
not more than a phonograph. 

Additionally, plaintiff makes reference to the sixth protocol of sup- 
plementary concessions to the General Agreement on Tariffs and 
Trade, T.D. 54108 (effective June 30, 1956) (hereafter sixth protocol), 
where phonograph records for the first time were specifically referred 
to as parts of phonographs (with their rates reduced).’ The provision 


6 Plaintiff also relies on American Graphophone Co, v. Amet, 74 Fed. 789 (N.D. Ill. 1896), where the circuit 
court held in a patent infringement case that records were integral parts of sound producing devices designed 
to make the devices usable and useful. 

7 More specifically, the rate for records was reduced by the sixth protocol to 14 percent while the rate for 
phonographs, gramophones and graphophones remained the same at 30 percent. Subsequently the rates were 
further reduced. 





CUSTOMS COURT 61 


of the Tariff Act of 1930, as modified by the sixth protocol, read as 
follows: 
Par. 1542 Parts of phonographs, gramophones, graphophones, 
or of similar articles, not specially provided for: 
Phonograph, gramophone, or graphophone 
records. 

With these considerations in mind, plaintiff argues that the Tariff 
Schedules of the United States have not changed the situation that 
existed under the Tariff Act of 1930 and prior tariff acts. Hence, plain- 
tiff concludes that since the component record is a part of the talking 
mechanism, the talking mechanism itself is nothing more than a 
phonograph within the scope of item 685.32. 

There is a basic difficulty, however, with this argument. The dif- 
ficulty is that in the enactment of the Tariff Schedules in 1962, Con- 
gress manifested a clear intent to “discontinue” the prior practice 
of treating records as parts of phonographs. Thus, Congress provided 
for phonographs ‘‘and their parts” in schedule 6, part 5 of TSUS, 
while it provided for “phonograph records” in schedule 7, part 2, 
item 724.25—a completely separate schedule within TSUS. This 
leads to the inescapable conclusion that the classification of the talking 
mechanism as a phonograph would frustrate the clear purpose of Con- 
cress’ distinct and separate tariff treatment of records. For such clas- 
sification would emerge the distinction Congiess made between records 
and phonographs when it placed these articles in completely separate 
schedules of TSUS. The short of the matter is that had Congress 
intended that records continue to be treated as parts of phonographs, 
it would merely have enacted a provision for another subdivision 
under item 685.32 for “parts of phonographs: records” as was done 
in the sixth protocol. This it did not do. Instead of adopting the scheme 
set out in the sixth protocol, Congress in enacting the tariff schedules 
provided separate and distinct tariff treatment for phonographs (in 
item 685.32) and for phonograph records (in item 724.25). 

Accordingly, it must be concluded that the talking mechanism in 
this case, due to the presence of the essential record portion, is more 
than or other than the phonographs provided for in item 685.32. See 
Mattel, supra. See also Montgomery Ward & Co. v. United States, 
73 Cust. Ct. 187, C.D. 4573 (1974). 

We consider lastly plaintifi’s alternative claim for classification 
under item 688.40 as electrical parts of articles, not specially provided 
for. In support of this claim, plaintiff contends that item 688.40 is 
more specific than item 737.95, the provision for other toys and parts 
of toys, not specially provided for, under which the imported mer- 
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chandise was classified. The contention is without merit. For it has 
been specifically held that item 737.90 (the predecessor of item 737.95 
for parts of toys) is more specific than item 688.40 electrical parts of 
articles). Ideal Toy Corp. v. United States, 58 CCPA 9, C.A.D. 996, 
433 F. 2d 801 (1970). See also J E. Bernard & Co., Inc. v. United 
States, 62 Cust. Ct. 536, C.D. 3822 (1969), aff'd, 58 CCPA 91, C.A.D. 
1009 (1971). 

For the reasons indicated, plaintiff’s motion for judgment on the 
pleadings is denied; defendant’s cross-motion for summary judgment 
is granted; and the action is dismissed. 


(C.D. 4817) 


WESTINGHOUSE TRADING COMPANY, PLAINTIFF 2. 
UNITED STATES, DEFENDANT 


Translucent Alumina Tubes 
Court No. 77-9-03272 


[Judgment for plaintiff.] 
(Decided August 7, 1979) 
Barnes, Richardson & Colburn (James S. O’ Kelly at the trial; Richard Haroian 
with him on the briefs) for the plaintiff. 
Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, Field Office for Customs Litigation (Susan C. Cassell at the 
trial and on the brief), for the defendant. 


Boz, Judge: The imported merchandise in issue, consisting of trans- 
lucent alumina tubes, commonly referred to as PCA tubes, was im- 
ported from Japan and entered at the port of New York between 
August 1976 and December 1976. The merchandise was classified 
under item 536.15, TSUS, providing: 


Schedule 5, part 2, subpart E: 
Ceramic wares, and articles of such 


wares, not specially provided for: 
* * K * 


536.15 Other 20% ad val. 


In the trial of the instant proceeding, however, the Government 
concedes that the subject merchandise was improperly classified under 
item 536.15, TSUS, and presently claims that the same is properly 
classifiable under item 536.11, TSUS, providing: 
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Schedule 5, part 2, subpart E: 


Ceramic wares, and articles of such 
wares, not specially provided for: 
536.11 Of porcelain or of subporcelain 22.5% ad val. 
The plaintiff claims that the merchandise in question should be 
classified under item 535.14, TSUS, providing: 
Schedule §, part 2, subpart D: 
Ceramic magnets, ceramic electrical 
insulators whether or not in part of 
metal, and other ceramic electrical 
ware, including ferroelectric and piezo- 
electric ceramic elements: 
Ed * ok * 


535.14 Other 15% ad val. 


From the evidence adduced it is undisputed that the translucent 
tubing is manufactured in accordance with the specifications prepared 
by the plaintiff for use exclusively in the United States in the manu- 
facture of electrical sodium discharge lamps.’ The tubing is manu- 
factured from a polycrystalline alumina material, the chemical con- 
stituency of which is the oxide of aluminum. The plaintiff’s speci- 
fications require a purity standard of 99.7 percent and a melting 
point of 2040°C in order to insure the tube to be able to withstand 
an internal temperature of 1200° to 1300°C during the course of its 
operation. 

Except for cleansing from accumulated dust or dirt, the PCA 
tubing upon importation is ready for use and assembly. The assembly 
process is initiated by affixing at each end of the tube a niobium 
formed cap with “tubular portions” extending there from and tungsten 
electrodes extending within. A vitreous material is filled between the 
cap and the tube, which when heated in a vacuum furnace to a 
temperature of about 1300°C seals the cap on either end of the 
PCA tube. In a simultaneous process the open end of the niobium 
tube is filled with sodium amalgam, consisting of sodium and mercury, 
while air is removed from the tube and replaced with xenon gas. The 
PCA tube is thereupon sealed and mounted on a structure for en- 
capsulation and sealing within an outer bulb. Because of the high 
degree of temperature at which the PCA tube operates, it is necessary 
to exhaust all air from the outer bulb thereby providing a vacuum to 
protect the metal caps affixed at the end of each enclosed PCA tube 
from oxidation. By connecting an electric current to the lamp as 


1 The record consists of the testimony of one witness, Vernon L. Plagge, a ceramics engineer employed 
by the plaintiff since 1941, and 8 exhibits introduced by the plaintiff. The defendant rested its case without 
the introduction of any evidence. 
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fully assembled, electrons pass in the form of an are through the 
sodium and mercury vapor amalgam contained in the PCA tube 
causing a light to be produced and emitted therefrom. 

In addition to conceding that the classification of the imported 
merchandise in issue under item 536.15, TSUS, is incorrect, the Gov- 
ernment in its answer admits that the imported PCA tubes are used 
exclusively to make electric discharge lamps and that the same are 
used exclusively in electric articles or devices.? 

In view of the defendant’s concession that the official classification 
under item 536.15, TSUS, was erroneous, the plaintiff has been re- 
lieved of the initial onus of its dual burden of proof. See e.g., United 
States v. New York Merchandising Co., 58 CCPA 53, C.A.D. 1004, 
435 F. 2d 1315 (1970). There is no dispute that the merchandise in- 
volved in this case is ceramic articles. Compare Sprague Electric Co. 
et al. v. United States (Montgomery Ward & Co., Party-in-Interest) 
64 Cust. Ct. 135, 144-46, C.D. 3972 (1970). Thus, the sole remaining 
issue in this action is whether the plaintiff has demonstrated that the 
merchandise is appropriately described by item 535.14, TSUS, as 
“* * * ceramic electrical insulators * * * (or) other ceramic elec- 
trical ware.” If answered affirmatively, the plaintiff must prevail since 
item 535.14 is more specifically descriptive than the defendant’s 
claimed alternative item, 536.11, TSUS, which is, in effect, a ‘“basket”’ 
provision for certain ceramic articles not specifically provided for. 
See “Tariff Classification Study, Explanatory and Background Ma- 
terials,” schedule 5, at 96 (1960). 

The plaintiff’s witness, Plagge, testified unequivocally that the im- 
ported PCA tubes are ceramic electrical insulators because they serve 
to resist the flow of electricity in their use in the sodium discharge 
lamp. The defendant does not dispute the fact that the PCA tubes 
serve as electrical insulawrs. Rather, the defendant maintains that 
the tubes are “more than” or “other than” electrical insulators in a 
tariff sense because they serve various essential functions in the sodium 
lamps in addition to electrical insulation. 

It is unnecessary for this court to determine whether the imported 
PCA tubes are “more than” or “other than’ ceramic electrical in- 
sulators. Assuming arguendo the validity of this contention, they, 
nevertheless, fall squarely within the provision for ‘other ceramic 
electrical ware” in item 535.14, TSUS. As was stated by our appellate 
court in United States v. Mitsubishi International Corp., 60 CCPA 79, 
82, C.A.D. 1085, 470 F. 2d 1387 (1973): 


[I]t is our opinion that a ceramic insulator is not a separate 


class but a species of the broader class of ceramic electrical 
ware." 7. * 


2 Pars. ¥ and 11 of defendant’s answer. 
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It is undisputed that the PCA tubes perform a number of essential 
functions in an electrical article, that is, the high-pressure sodium 
lamp. A tube is required to possess extreme heat-resisting qualities, 
to serve as an insulator against the electronic impulses applied at 
either end of the tube, resist the corrosion resulting from the sodium 
vapor and be sufficiently translucent to permit the emission of light. 
The testimony of plaintifi’s witness, Plagge, was uncontradicted that 
the extensive production of high-pressure sodium lamps was not eco- 
nomically feasible until the invention of the PCA tube in the early 
1960’s. Again it is pointed out, the defendant has adn itted that the 
imported PCA tubes are designed for and solely and exclusively used 
in the production of the electric discharge lamps. These factors provide 
ample and convincing evidence that they are properly described as 
ceramic electrical ware. See United States v. Mitsubishi International 
Corp., supra. 

Nevertheless, the defendant contends that, as imported, the PCA 
tubes have no electrical component, and are therefore not ceramic 
electrical ware. According to the defendant, only after further proc- 
essing in this country—the assembly of the electrode structure, the 
capping of the ends to form a closed tube, the encapsulation of gas 
within the tube, and heat treatment to fuse the caps or ends—do the 
articles possess an electrical component, and thus become electrical 
ware. 

The defendant’s contention must be rejected. Though no all- 
encompassing definition for the term ‘‘ceramic electrical ware’’ need 
be attempted, such definition surely includes articles such as the 
imported PCA tubes which are designed and exclusively used for 
the production of an electrical device. The fact that the articles 
have no electronic component at the time of importation is not dis- 
positive. As the U.S. Tariff Commission stated in its “Tariff Classi- 
fication Study,” schedule 5, at 95: 

Item 535.14 does not embrace switches, fuses, receptacles, 
lamp sockets, resistors and other electrical articles which are to be 
connected into electrical circuitry. (These are specifically provided 
for in part 5 of schedule 6.) * * * [Italics added.] 


Those articles which are advanced to the point of being capable of 
connection into electrical circuitry are classifiable, not as electrical 
ware, but as discrete electrical articles. Thus, once the processing 
about which defendant is concerned takes place, it appears the result- 
ing article would no longer be classifiable as “‘ceramic electrical ware” 
under item 535.14, but as an electrical article per se in part 5 of sched- 
ule 6.2 Cf. United States v. Mitsubishi International Corp., supra, at 84. 


*See e.g., item 687.10, TSUS 
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Further support for this interpretation also can be found from the 
facts in the Mitsubishi case, supra. The merchandise involved in that 
action consisted of ceramic “housings” which served as exterior 
covering and insulation for lightning arresters. From the trial court’s 
description of the merchandise, with which our appellate court did 
not disagree, it appears that, as imported, the housings possessed no 
electrical component, and were solely composed of a one-piece, 
circular ceramic construction. See Mitsubishi International Corp. v. 
United States, 66 Cust. Ct. 413, 415-16, C.D. 4227 (1971), rev’d, 60 
CCPA 79, C.A.D. 1085, 470 F. 2d 1387 (1973). This absence of an 
electrical component at the time of importation did not prevent the 
appellate court from holding the “housings” to have been properly 
classified as ‘‘other ceramic electrical ware” under item 535.14. See 60 
CCPA at 83. 

As a caveat to the foregoing, the decision herein should not be 
viewed as holding any ceramic article which could conceivably be used 
in an electrical device is, therefore, ceramic electrical ware within the 
intendment of the TSUS. Each case necessarily must be determined 
upon its own facts and the nature of the merchandise in issue. How- 
ever, as in this case, where the record convincingly demonstrates that 
an imported ceramic article is designed and used solely as an essential 
component part of an electrical device, then that ceramic article is 
properly classifiable as ceramic electrical ware under item 535.14. 

The claim of the plaintiff is sustained. 

Let judgment be entered accordingly. 


(C.D. 4818) 
Ras Execrronics, Inc., PLAINTIFF v. Unrrep STATES, DEFENDANT 
Transformers 
Consolidated Court No. 75-8-02067 


Merchandise known as baluns, impedance matching couplers, or 
matching transformers classified under item 682.05, Tariff Sched- 
ules of the United States, as transformers rated at less than 1 
kVA, “held” properly subject to classification as “Other” trans- 
formers as provided for under item 682.07, Tariff Schedules of the 
United States. 

In the absence of a commercial designation or a contrary legisla- 
tive intent, the language of a tariff statute is to be construed in 
accordance with its common meaning. Trans-Atlantic Company v. 
United States, 60 CCPA 100, C.A.D. 1088, 471 F. 2d 1397 (1978). 
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Common meaning is not a question of fact, but a question of law 
to be decided by the court. United States v. National Carloading Corp. 
et al., 48 CCPA 70, C.A.D. 767 (1961). 

The term “transformer” is an eo nomine designation. In United 
States v. Charles R. Allen, Inc., et al., 37 CCPA 110, C.A.D. 428 
(1950), the court held that an eo nomine designation that is limited 
does not include all forms of the article, but only those embraced by 
the language of the provision. 

While the record reflects the imported articles not to be capable 
of handling 1 kVA, they are nevertheless not embraced by the 
statutory language since they are not “rated.” 

Congress is presumed not to have used useless language and, ac- 
cordingly, significance must be attached to the use of the phrase 
“Rated at less than 1 KVA.” Carey & Skinner, Inc. v. United States, 
42 CCPA 86, C.A.D. 576 (1954). 


[Judgment for plaintiff.] 


(Decided August 8, 1979) 


Sharretts, Paley, Carter & Blauvelt, P.C. (Peter Jay Baskin at the trial; Raymond 
F. Sullivan, Jr., with him on the brief), for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, At- 
torney in Charge, Field Office for Customs Litigation (Edmund F. Schmidt at the 
trial; Bruce M. Mitchell on the brief), for the defendant. 


Forp, Judge: The Customs authorities at the Port of New York as- 
sessed duty on certain articles known as baluns, impedance matching 


couplers, or matching transformers at the rate of 12.5 per centum ad 
valorem under item 682.05, Tariff Schedules of the United States, as 
modified by T.D. 68-9, which provides for transformers rated at less 
than 1 kVA. 

Plaintiff, in challenging the assessment, contends the importations 
are dutiable at only 5 per centum ad valorem as television apparatus 
and parts, as provided for under item 685.20, Tariff Schedules of the 
United States, as modified by T.D. 68-9. Alternatively, plaintiff 
contends if the court finds the articles to be transformers, they are 
nevertheless dutiable at only 6 per centum ad valorem under the pro- 
vision for ‘Other’ as set forth in item 682.07, Tariff Schedules of the 
United States, as modified by T.D. 68-9. 

The pertinent statutory provisions provide as follows: 

Generators, motors, motor-generators, 
convertors (rotary or static), trans- 
formers, rectifiers and rectifying ap- 
paratus, and inductors; all the fore- 
going which are electrical goods, and 
parts thereof: 
Transformers: 
682. 05 Rated at less than 1 kVA 12.5% val. 
682. 07 Other 6% ad val. 


* * * 
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Radiotelegraphic and_ radiotelephonic 
transmission and reception apparatus; 
radiobroadcasting and television trans- 
mission and reception apparatus, and 
television cameras; record players, 
phonographs, tape recorders, dicta- 
tion recording and transcribing ma- 
chines, record changers, and tone arms; 
all of the foregoing, and any combina- 
tion thereof, whether or not incorporat- 
ing clocks or other timing apparatus, 
and parts thereof: 

Radiotelegraphic and __ radiotele- 
phonic transmission and reception 
apparatus, radiobroadcasting and 
television transmission and _ re- 
reception apparatus, and parts 
thereof: 

Television apparatus, and parts 
thereof 5% ad val. 


General Headnotes and Rules of Interpretation 
* * * * * * 


10. General interpretative rules—For the purposes of these 
schedules— 


* * % * * * * 


(ij) a provision for “parts” of an article covers a product solely 
or chiefly used as a part of such article, but does not prevail over 
a specific provision for such part. 


The record consists of the testimony of two witnesses called on behalf 
of plaintiff and receipt in evidence of 13 exhibits. Defendant offered 
the testimony of two witnesses and eight exhibits. 

Mr. Arthur Fink, president of plaintiff ,corporation, identified 
exhibits 1-5 as the merchandise involved in this action. Mr. Fink’s 
duties included overseeing the general operation of the company, as 
well as supervising imports. The witness testified the imported mer- 
chandise was used to match impedance between 300-ohm wire and 
75-ohm coaxial cable, the type of cable most frequently used in home 
cable TV installations. 

The witness testified the involved articles are described as a balun, 
a matching transformer, or an impedance matching coupler. The 
witness identified exhibits 6 and 7 as 75-ohm coaxial cable and 300- 
ohm wire respectively. 

Plaintifl’s exhibit 5, model CA-2600F, differed from exhibits 1-4 
since it consisted of a balun and high-pass filter. The high-pass filter 
is used to eliminate CB radio interference from TV reception. Exhibits 
8 and 8A are high-pass filters. Exhibit 5 according to the witness per- 
forms two separate coequal functions. 
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Mr. Fink testified in his opinion the articles of merchandise which 
his company sells were not transformers although referred to as 
matching transformers since devices performing the same function 
originally included a transformer. According to the witness who was 
not “a technical man,” the involved articles are not transformers 
since they have nothing to do with electricity or power. 

On cross-examination, the witness testified the articles at bar were 
imported and sold by his company for the sole purpose of TV antenna 
installations, and he was not aware of any use with FM radio or ham 
radio. 

Mr. Argyle W. Bridgett, consultant in electrical and electronics 
engineering, was thereafter called by plaintiff. The witness testified 
that a transformer is a device utilizing electromagnetic induction 
whereby changes in current in one circuit are transformed into changes 
in voltage and current in another circuit. Various other definitions of 
the term “transformers” were read to the witness which he acknowl- 
edged are consistent with his understanding of the term According 
to Mr. Bridgett the essential character of all such devices is the prin- 
ciple of electromagnetic induction. The witness agreed that the im- 
ported articles did in fact contain two or more sets of coils and ferrite 
cores. Exhibits 1-5, according to the witness, are not transformers 
since they do not operate on the principle of electromagnetic induc- 
tion. Their sole function is to match the impedance. Matching is 
achieved by using two lines, each made of two wires having an im- 
pedance of 150 ohms. The lines are connected in parallel to the 75-ohm 
side and in series to the 300-ohm side which achieves the desired match 
through the method of wiring rather than electromagnetic induction. 
Mr. Bridgett further testified that exhibit 5 consists of a balun and 
a high-pass filter which perform two coequal functions. The witness 
testified that electromagnetic induction is an unavoidable natural 
phenomenon and will occur between two circuits or two wires. How- 
ever, the subject articles are designed to reduce the effects of electro- 
macnetic induction. 


Defendant called Mr. Thomas Polis, director of technical service 
and international sales for Magnavox Systems, Inc. The witness testi- 


fied that his company sells matching impedance transformers. A sample 
of the model T-26 with the case removed is received in evidence as 
defendant’s exhibit D.’ According to the witness, exhibit D is used to 
match 75 ohms to 300 ohms and has always been called a matching 
transformer. Electricity is present in an antenna system in small 
amounts. If plaintiff’s exhibits 1-5 were rated, the rating would be 
less than 1 kVA. 


! Exhibit D offered but not received in evidence at trial is hereby received in evidence. 
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Mr. Polis’ testimony with respect to plaintiff’s exhibit 11 (model 
CA-2500) was to the effect that electromagnetic induction takes place 
on both sides of the ferrite material. In his opinion the imported 
article operates as transformers and is commonly known as a trans- 
former. In matching transformers, electromagnetic induction is a 
critical portion of the operation. The circuits in a matching trans- 
former are shielded to reduce ‘‘mutual induction” since without the 
shielding it is possible that 75-ohm to 300-ohm impedance match 
would not occur. Mr. Polis had never seen matching transformers 
with a kilovolt-ampere rating. 

Mr. Ronald Gilgenbach, called on behalf of defendant, is a research 
assistant at Columbia University where he is conducting electro- 
magnetic research for his Ph. D. in electrical engineering. He is on an 
educational leave of absence from Bell Telephone Laboratories. The 
witness testified that the involved articles are operated as transformers 
using the principle of electromagnetic induction. 

Mr. Gilgenbach testified that each article contained two trans- 
formers which are interconnected to provide a 300-ohm balance 
output with a 75-ohm unbalanced input. According to the witness, 
exhibit 5 is both balun and a filter which perform two unrelated 
functions. The imported articles would have a rating of less than 
1 kVA since the wires of the circuit would not be able to withstand 
1 kVA. 

Defendant, in its brief, has conceded that item CA-2600F has 
two coequal functions, and the testimony has demonstrated said 
merchandise to be properly subject to duty under item 685.20, 
Tariff Schedules of the United States. Judgment will be issued 
accordingly. 

The record establishes that the balance of the merchandise (exhibits 
1-4) is utilized to match a 300-ohm antenna to a 75-ohm coaxial 
cable. The merchandise is referred to in the trade interchangeably as 
baluns, transformers, or matching transformers. The court notes 
plaintiff’s exhibits 2 and 3 are described on the packaging and the 
instruction sheets as matching transformers. Defendant’s exhibit A, 
the “spec” sheet from plaintiff’s catalog, describes plaintiff’s exhibits 
2,3, and 4 as a matching transformer or balun. 

It is axiomatic in the field of Customs jurisprudence that Congress is 
presumed to know the language of commerce and has framed tariff 
acts so as to classify commodities according to the general usage and 
denomination of the trade. Nylos Trading Company v. United States, 
37 CCPA 71, C.A.D. 422 (1949). In the absence of a commercial 
designation or a contrary legislative intent, the language of a tariff 
statute is to be construed in accordance with its common meaning. 
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Trans-Atlantic Company v. United States, 60 CCPA 100, C.A.D. 1088, 
471 F. 2d 1397 (1973). Neither party has adduced proof of a com- 
mercial designation which differs from the common meaning. 

Common meaning is not a question of fact, but a question of law to 
be decided by the court. Accordingly, the testimony of witnesses is 
merely advisory and not binding upon the court. United States v. 
National Carloading Corp., et al., 48 CCPA 70, C.A.D. 767 (1961). 
The court, in determining common meaning, may rely upon its own 
understanding of terms used and consult dictionaries and other lexi- 
cographic authorities. Trans-Atlantic Company v. United States, 
supra. The nomenclature of articles of a technical nature is not al- 
ways reflected in dictionaries prepared for general use, in which case 
the court may consult technical sources. C. J. Tower & Sons of 
Buffalo, Inc., et al. v. United States, 69 Cust. Ct. 105, C.D. 4379, 
351 F. Supp. 604 (1972), aff'd, 61 CCPA 74, C.A.D. 1124, 496 F. 2d 
1219 (1974); E. Dillingham, Inc. v. United States, 61 CCPA 34, C.A.D. 
1114, 490 F. 2d 967 (1974). 

Lexicographic authorities recognize that there is more than one form 
of transformer. Van Nostrand’s Scientific Encyclopedia 1873 (fourth 
ed. 1968), describes various types of transformers under the general 
heading of transformer: 

Matching transformer—A transformer used for impedance 
matching. 

14 McGraw-Hill Encyclopedia of Science and Technology 34 (1971) 
recognizes that impedance matching is a function accomplished by a 
transformer: 

* * * In general, the transformer accomplishes one or more 
of the following between two circuits * * * (4) a difference 
in impedance level * * *, 

The foregoing definitions embrace the imported articles and the 
record establishes they are known, bought and sold in the trade as 
matching transformers or baluns and, accordingly, are transformers. 

In view of the finding, it is unnecessary to discuss at length plaintiff’s 
primary claim as television apparatus and parts. Suffice it to say 
that since the merchandise is specifically provided for, the application 
of rule 10(j) prohibits classification under said provision. 

The finding by the court that the imported articles are transformers 
presents to the court for determination the proper classification of the 
transformers. Item 682.05, supra, under which classification was made, 
utilizes the language, “‘Rated at less than 1 kVA,’ while the alter- 
native claim by plaintiff under item 682.07, supra, is for “Other.” 
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The term “transformer” is an eo nomine designation. In United 
States v. Charles R. Allen, Inc., et al., 37 CCPA 110, C.A.D. 428 
(1950), the court held that an eo nomine designation that is limited 
does not include all forms of the article, but only those embraced by 
the language of the provision. While the record reflects the imported 
articles not to be capable of handling 1 kVA, they are nevertheless not 
embraced by the statutory language since they are not “rated.” 


Congress is presumed not to have used useless language and, accord- 
ingly, significance must be attached to the use of the phrase, ‘Rated 
at less than 1 kVA.” Carey & Skinner, Inc. v. United States, 42 CCPA 
86, C.A.D. 576 (1954). The term “Other,” set forth in item 682.07, 
supra, includes transformers rated at more than 1 kVA or those not 


rated. 

In view of the foregoing, the balance of the imported merchandise 
(models MA-730, ATR-375, CA-2500, and CA-2100) is properly sub- 
ject to classification under item 682.07, supra, as claimed. 

Judgment will be entered accordingly. 
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Appeals to U.S. Court of Customs and 
Patent Appeals 


Appeal 79-28.—Mattel, Inc. v. United States. 

Appeal 79-29.— United States v. Mattel, Inc. 
PHONOGRAPH Recorps PackaGep Witn Toy TELEPHONES— 
Toys AND Parts or Toyrs—American Goops REeturNED— 
AMERICAN COMPONENTS OF ARTICLES ASSEMBLED ABROAD— 
Firing oF Cuatm-Suprorting DocumEents—PHONOGRAPH 
Recorps—TSUS. Cross-appeals from C.D. 4805. 


In this case, U.S.-manufactured phonograph records (packaged 
with toy telephones not in issue) were assessed with duty at 17.5 
percent ad valorem under the provision in item 737.90, Tariff Schedules 
of the United States, as modified by T.D. 68-9, for toys and parts of 
toys, not specially provided for, other. Plaintiff-importer claimed the 
records were entitled to duty-free entry under item 800.00 as products 
of the United States, returned without advancement in value or im- 
provement in condition. Alternatively, plaintiff claimed that the re- 
cords were entitled to duty-free allowance under item 807.00 as 
American components of articles assembled abroad; and, in the event 
the Customs Court determined that neither item 800.00 nor item 
807.00 was applicable, plaintiff claimed that the records were dutiable 
at 5 percent under the provision in item 724.25, as modified by T.D. 
68-9, for phonograph records. The Customs Court held that the mer- 
chandise was properly dutiable under item 724.25, supra. 

In appeal 79-28, it is claimed that the Customs Court erred in 
finding and holding that the phonograph records were not classifiable 
under item 800.00, TSUS; in not finding and holding that the phono- 
graph records, admitted to be products of U.S. origin by stipulation 
of counsel, which were merely sorted and packaged in Mexico, were 
properly entitled to duty-free treatment under item 800.00, TSUS, 
upon their return to the United States; in finding and holding that 
the phonograph records were not classifiable under item 807.00, 
TSUS; in not finding and holding that the phonograph records, ad- 
mitted to be products of U.S. origin by stipulation of counsel, con- 
stituted fabricated components merely assembled (packaged) in 
Mexico, without further processing, entitled to duty-free allowance 
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for the value thereof under item 807.00, TSUS; in finding and holding 
that the failure to file the claim-supporting documents in accordance 
with 19 CFR 10.1 was intentional; in not finding and holding that 
the failure to specifically mention the phonograph records in the 
claim-supporting documents filed in accordance with 19 CFR 10.1 
was caused by inadvertent clerical error resulting from the volume 
and complexity of Mattel’s Customs documents; in finding and 
holding that intentional failure to timely file documentation pursuant 
to 19 CFR 10.1 is the legal equivalent of willful negligence for the 
purposes of 19 CFR 10.112; in finding and holding that the importer 
failed to meet its burden of establishing that its failure to file the 
requisite claim-supporting documentation in a timely manner under 
19 CFR 10.1 was not due to ‘willful negligence’’; in not finding and 
holding that the evidence adduced on behalf of the importer fully 
negated willful negligence in the failure to timely file the claim- 
supporting documentation; in finding and holding that the filing with 
the Customs Court of the claim-supporting documents under 19 CFR 
10.112 was not permissible; in not finding and holding that the filing 
of the claim-supporting documents tendered under 19 CFR 10.112 
before the liquidation of the entries became final was proper and 
permissible; in finding and holding that the importer was not entitled 
to file its claim-supporting documentation under 19 CFR 10.112; in 
not finding and holding that the evidence adduced by the importer 
sufficiently established a basis for allowing the late filing of the 
claim-supporting documents tendered by the importer under 19 CFR 
10.112; in finding and holding that all exhibits with respect to duty- 
free entry except collective exhibit 10, were not admissible into evi- 
dence; in not finding and holding that all exhibits with respect to 
duty-free entry were properly admissible into evidence; in finding and 
holding that the documents tendered to the court and the testimonial 
record do not establish compliance with the mandatory regulations 
regarding documentation for alleged duty-free components; in not 
finding and holding that regulations regarding documentation for 
alleged duty-free components which may be waived by the district 
director are not mandatory, and do not preclude consideration by 
the court of the claims under item 800.00 and item 807.00, where 
counsel for the respective parties have stipulated that the records are 
products of the United States and the other material facts are estab- 
lished by the evidence adduced; in finding and holding that the 
notation on the constructed cost figures (exhibit 15-B) “Importer 
requesting judicial ruling that this merchandise is applicable under 
item 800.00 or 807.00, TSUS,” shows an intent not to seek a timely 
ruling by the Customs Service; in not finding and holding that said 
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notation merely indicated the intention of the importer to seek 
judicial review if the Customs Service failed to allow duty-free treat- 
ment under item 800.00 or duty-free allowance under item 807.00, 
TSUS, and did not preclude assertion of claims thereunder in the 
courts; in finding and holding that the intentional character of the 
nonfiling of the duty-free entry documents is reflected in the manner 
in which the phonograph records were entered, with the notation 
“Tmporter asking for judicial ruling at ‘724.2500’ at the rate of duty 
of ‘5%’ ”’ on the importer’s duty code worksheets included with the 
entries; in not finding and holding that the entry of the records under 
a dutiable classification was required by the Customs officials and 
that the reference to seeking a judicial reclassification under another 
dutiable category merely constituted a gratuitous statement of an 
intention to assert an alternative claim which did not preclude the 
late filing under 19 CFR 10.112 of the claim-supporting documents 
tendered by the importer in support of its claims under item 800.00 
and item 807.00; and in not allowing the full presentation of relevant 
testimony which plaintiff sought to adduce in support of its claims 
for duty-free entry under item 800.00 and item 807.00. 

In appeal 79-29, it is claimed that the Customs Court erred in 
failing to enter judgment for the United States; in entering judgment 
for plaintiff and finding and holding that the record portions of the 
“Mattel-O-Phones” and ‘Talking Picture Phones” were separately 
classifiable under item 724.25, supra; in failing to find and hold that 
the record portion of the imported merchandise was properly assessed 
with duty under item 737.90, supra; in failing to find and hold that 
the imported merchandise, ‘“Mattel-O-Phones” and ‘‘Talking Picture 
Phones,” constituted commercial and tariff entireties, in that the 
merchandise, a phonograph portion in a telephone housing, and 
phonograph record portions combined to create a new and different 
commercial article; and in finding and holding that the phonograph 
record portions of the imported merchandise were separately dutiable 
under item 724.25 as phonograph records rather than under item 
737.90 as other toys and parts of toys. 
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Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CuHasen, 


Commissioner of Customs. 


In the Matter of 
CERTAIN APPARATUS For THE Con- 


TINUOUS PRODUCTION OF CoPpPER 
Rop 


Investigation No. 337-TA-52 


Notice of Commission Hearing on the Presiding Officer’s Recom- 
mendation and on Relief, Bonding, and the Public Interest, and of 
the Schedule for Filing Written Submissions 


Recommendation of the presiding officer 


In connection with the U.S. International Trade Commission’s in- 
vestigation under section 337 of the Tariff Act of 1930, as amended (19 
U.S.C. 1337), of alleged unfair methods of competition and unfair acts 
in the importation and sale of certain apparatus for the continuous 
production of copper rod in the United States, the presiding officer 
filed her recommended determination on August 13, 1979; that the 
Commission determine that there is a violation of section 337. The 
presiding officer certified the evidentiary record to the Commission for 
its consideration. Interested persons may obtain copies of the presiding 
officer’s recommendation (and all other public documents) by con- 
tacting the office of the Secretary to the Commission, 701 E Street 
NW., Washington, D.C. 20436; telephone 202-523-0161. 
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Commission hearing scheduled 


The Commission will hold a hearing beginning at 10 a.m., e.d.t., on 
September 25, 1979, in the Commission’s hearing room (room 331), 
701 E Street NW., Washington, D.C. 20436, for two purposes. First, 
the Commission will hear oral arguments on the presiding officer’s rec- 
ommendation that there is a violation of section 337 of the Tariff Act 
of 1930, as amended. Second, the Commission will hear oral presenta- 
tions concerning appropriate relief, bonding, and the public-interest 
factors for consideration in the event that the Commission determines 
that there is a violation of section 337. These matters are being heard 
on the same day in order to facilitate the completion of this investiga- 
tion within time limits established under law and to minimize the 
burden of this hearing upon the parties to the investigation. The 
procedure for each portion of the hearing follows. 


Oral argument concerning the presiding officer’s recommendation 

A party to the Commission’s investigation or an interested agency 
wishing to present to the Commission an oral argument concerning 
the presiding officer’s recommendation will be limited to no more than 
30 minutes. A party or interested agency may reserve 10 minutes 
of its time for rebuttal. The oral arguments will be held in this order: 
Complainants, respondents, interested agencies, and Commission in- 
vestigative staff. Any rebuttals will be held in this order:Respondents, 


complainants, interested agencies, and Commission investigative staff. 


Oral presentations on relief, bonding, and the public interest 

Following the oral arguments on the presiding officer’s recommenda- 
tion, a party to the investigation, an interested agency, a public- 
interest group, or any interested member of the public may make an 
oral presentation on relief, bonding, and the public interest. 

1. Relief —If the Commission finds a violation of section 337, it 
may issue: (1) An order which could result in the exclusion from entry 
of certain apparatus for the continuous production of copper rod into 
the United States; or (2) an order which could result in requiring 
respondents to cease and desist from alleged unfair methods of com- 
petition or unfair acts in the importation and sale of such apparatus 
for the continuous production of copper rod. Accordingly, the Com- 
mission is interested in what relief should be ordered, if any. 

2. Bonding.—If the Commission finds a violation of section 337 and 
orders some form of relief, such relief would not become final for a 60- 
day period, during which the President would consider the Commis- 
sion’s report. During this period the certain apparatus for the con- 
tinuous production of copper rod would be entitled to enter the 
United States under a bond determined by the Commission and pre- 
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scribed by the Secretary of the Treasury. Accordingly, the Commission 
is interested in what bond should be determined, if any. 

3. The Public interest.—If the Commission finds a violation of sec- 
tion 337 and orders some form of relief, it must consider the effect 
of that relief upon the public. Accordingly, the Commission is in- 
terested in the effect of any exclusion order or cease and desist order 
upon (1) the public health and welfare, (2) competitive conditions in 
the U.S. economy, (3) the production of like or directly competitive 
articles in the United States, and (4) U.S. consumers. 

Those persons making an oral presentation on any or all of the above 
topics will be limited to 15 minutes, with an additional 5 minutes each 
for summation after all presentations have been made. Participants 
with similar interests may be required to share time. The order of oral 
presentations will be as follows: Complainants, respondents, interested 
agencies, public-interest groups, other interested members of the pub- 
lic, and Commission investigative staff. Summations will follow the 
same order. 

How to participate in the hearing.—Any person desiring to appear at 
the Commission’s hearing must file a written request to appear with the 
Secretary to the U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436, no later than the close of business 
(5:15 p.m., e.d.t.) on September 18, 1979. The written request must 
indicate whether such person wishes to present an oral argument 
concerning the presiding officer’s recommendation and/or an oral 
presentation concerning relief, bonding, and the public interest. While 
only parties to the Commission’s investigation, interested agencies, 
and the Commission investigative staff may present an oral argument 
concerning the presiding officer’s recommended determination, public- 
interest groups and other interested members of the public are en- 
couraged to make an oral presentation concerning the public interest. 


Written submissions to the Commission 


The Commission requests that written submissions of four types be 
filed in connection with these proceedings before the Commission. 

1. Briefs on the presiding officer’s recommendation.—Parties to the 
Commission’s investigation, interested agencies, and the Commission 
investigative staff are encouraged to file briefs concerning exceptions 
to the presiding officer’s recommendation. Briefs must be served on all 
parties of record to the Commission’s investigation on or before the 
date they are filed with the Secretary. Statements made in briefs 
should be supported by references to the record. Persons with the 
same positions on the issues are encouraged to consolidate their briefs, 
if possible. Briefs must be filed no later than the close of business on 
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August 31, 1979. Parties are encouraged to consolidate the filing of 
exceptions to the presiding officer’s recommended determination and 
alternative findings of fact and conclusions of law under section 210.54 
of the rules with this briefing requirement in order to eliminate du- 
plicative filings and to obtain the benefit of the August 31, 1979, filing 
date for such exceptions and alternative findings and conclusions. 

2. Reply briefs to briefs on the presiding officer’s recommendation.— 
Parties to the Commission’s investigation, interested agencies, and the 
Commission investigative staff are encouraged to file reply briefs to 
the briefs of opposing parties concerning exceptions to the presiding 
officer’s recommendation in order to give greater focus to the issues. 
Reply briefs must be filed no later than the close of business on 
September 7, 1979. 

3. Written comments and information concerning relief, bonding, and 
the public interest.—Parties to the Commission’s investigation, “a- 
terested agencies, public-interest groups, and any other interested 
members of the public are encouraged to file written comments and 
information concerning relief, bonding, and the public interest. 
These submissions should include a proposed remedy, a proposed 
determination of bonding, and a discussion of the effect of the proposals 
on the public health and welfare, competitive conditions in the U.S. 
economy, the production of like or directly competitive articles in the 
United States, and U.S. consumers. Such written comments and in- 
formation must be filed no later than the close of business on Septem- 
ber 7, 1979. 

4. Post-hearing briefs—Parties to the Commission’s investigation, 
interested agencies and the Commission investigative staff may be 
asked to respond to questions in writing or to brief particular issues 
in more detail during the September 25, 1979 hearing. Such responses 
and additional briefing should be incorporated in post-hearing briefs. 
Post-hearing briefs must be filed no later than the close of business 
on October 9, 1979. 

5. Requests to participate in the hearing.—Written requests to appear 
at the Commission hearing must be filed by September 18, 1979, as 
described above. 


Additional information 


The original and 19 true copies of all briefs and written comments 
and any written request to participate must be filed with the Secretary 
to the Commission. 

Any person desiring to discuss confidential information, or to submit 
a document (or a portion thereof) to the Commission in confidence, 
must request “in camera” treatment. Such request should be directed 
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to the Chairman of the Commission and must include a full statement 
of the reasons why the Commission should grant such treatment. 
Documents or arguments reflecting confidential information approved 
by the Commission for “in camera” treatment will be treated accord- 
ingly. All nonconfidential written submissions will be open to public 
inspection at the Secretary’s office. 

Notice of the Commission’s investigation was published in the 
Federal Register of May 22, 1978 (43 F.R. 21951-52). 

By order of the Commission. 

Issued: August 17, 1979. 

KENNETH R. Mason, 
Secretary. 
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Ceramic electrical ware, C.D. 4817 
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